COSTA RICA-PANAMA ARBITRATION

OPINION

Concerning the Question of Boundaries

BETWEEN

The Republics of Costa Rica and Panama

EXAMINED WITH RESPECT TO THE SPANISH LAW AND GIVEN AT THE
REQUEST OF THE GOVERNMENT OF COSTA RICA BY
THEIR EXCELLENCIES,

DON SEGISMUNDO MORET Y PRENDERGAST

I's-President of the Cabinet Council, Ex-President of the Coagress of Teputies, Depuly to
the Cortes, lix-President of the Central University, Member of the
Permaneni Court of Arhitration of the Hagee,

and

DON VICENTE SANTAMAR{A DE PAREDES

Trofessor of Public Law at the Central University, ]Cx}- ?iini.&t.er of Pablie Tnstruction, Senator

of the Kingdom, President of the Council of |

¥ ies of Moral and Peiitiend s and of History,

President of the Technic ‘ommission in the Arbitrat celween Lhe Iepublies of Tonduras
andl Nicurmpug, Decided by M. the King of Spain,

v Instruction, Member of the

WaSHINGION, b .
GIBRON BROS., INCORPORATED
1613
1607 1



The documents to which parenthetical reference is
made herein arc to be found in “ Documents Annexed
to the Argument of Costa Rica Before the Arbitrator,
Hon. FBdward Douglass White,” etc., in four volumes.



INTRODUCTION.
\. THE ARBITRATION OF THE BOUNDARY QUESTION
PENDING BETWEEN THE REPUBLICS OF COSTA
RICA AND PANAMA.

On the 15'th of March, 1825, the Republic of Colombia
(whose rights are now claimed by that of Panama) and
the federated Republic of Central America (of which that
of Costa Rica formed a part) entered into a treaty by
which, in Article 5, the parties mutually guaranteed the
integrity of their respective territories “as they existed
prior to the present war of independence,” and, in Article
7, they obligated themselves ““to respect the boundaries
of cach other as they now exist,” reserving to themsclves
the duty to make amicably and by means of a special
agreement, the demarcation of a divisionary line as soon
as circumstances might permit (Doc. No. 257).

On the dissolution of that federation, the Republic of
Costa Rica and that of Colombia undertook at various
times to establish that divisionary line, preparing agree-
ments which were never ratified and passing through
scrious conflicts in consequence of their different concep-
tions as to the extent of their territorial sovereignty.

With the laudable purpose of putting an end amicably
to their differences, they entered into an agreement on
December 25, 1880, submitting to arbitration ‘‘the ques-
tion of limits existing between them and the designation
of a line that shall separate for all time and with entire
clearness the territory of the one from the other.”” By
virtue of this agreement the arbitration was entrusted to
His Majesty, the King of Spain, at that time Don Alfonzo
XITI (Doc. No. 364).

(3
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On the death of that Monarch, Costa Rica and Colom-
bia, on January 20, 1880, entered into another convention,
“additional” to that of 1880, in Article 1 of which the
Government of Spain is declared to be “competent to
proceed with the execution of the arbitration and to
deliver a definitive sentence of an irrevocable and unap-
pealable character” (Doc. No. 369).

In Article 2 of this additional convention the extent of
the disputed territory was determined, and the claims of
the parties litigant were set forth as follows:

“The territorial limit which the Republic of Costa
Rica claims, on the Atlantic side, reaches as far as
the Tsland of the Escudo de Veragua and the River
Chiriqui (Calobebora) inclusive, and, on the Pacific
side, as far as the River Chiriqui Viejo, inclusive, to
the cast of Punta Burica.

“'I'he territorial Hmit which the United States of
olombia claims reaches, on the Atlantic side, as far
as Cape Gracias a Dios, inclusive, and, on the Pacilic
side, as far as the mouth of the Golfito River in the
Gulf of Dulee.”

In Article 3, it is stated that the arbitral decision should
be confined to the ferritory in dispuic situated within these
extreme limits, and should not affect in any way the rights
of a third party who may not have intervened in the
arbitration.

New digsensions between Costa Rica and Colombia and
their persistent desire for a friendly scttlement, led to a
third convention, signed November 4, 1896, by which the
arbitration was offered in the first place to the President
of the French Republie, but it was given to be understood
that the failure to designate the Government of Spain as
arbitrator was due solely to Colombia's reluctance to exact
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from that government so much continuous service, she
having only shortly before then subscribed with Ecuador
and Peru a boundary treaty in which His Catholic
Majesty was named as arbitrator, and this after his labori-
ous trial of the question of the Colombian-Venezuelan
fronticr 1Doe. No. 403).

In this third convention the two prior ones of 1880 and
1886 were ratificd and held to be in force, except Articles
2 1o 6 of the former, and 1 and 4 of the latter. 5o that
there remained in force: Article 1 of the Convention of
1880, stating the question of limits, and Articles 2 and 3
relating to the boundaries claimed by cach of the partics,
and the condition that the arbitrator be confined to the
lervritory in dispule.

The arbitral procecdings having been submitted to the
President of the French Republie, His Lixcellency Mon-
sieur Loubet, who was then in charge of that very high
office, handed down his decision on September 11, 1900
(Doc. Nos. 413 and 414), establishing as a divisionary line
that which he traced from Punta Mona on the Atlantic
Ocean to Punta Burica on the Pacific Ocean.  The Award
of Monsicur Loubet sets forth none of the reasoning on
which it is based; only the bare decision is given, prefaced
by a list of memoranda, documents and maps presented
by each party, and an enumeration of the Royal acts cited
by both.

The Government of Costa Rica made respectful obser-
vations to that of France, in regard to the difficulties of
carrying out the Award; and the Minister of Foreign
Allairs, Monsieur Delcassé, in his note of November 23,
1900 (Doc. Nos. 421 and 422), addressed to the Minister
of Costa Rica in Paris, answered saying:
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“For lack of precise geographical data, the Arbi-
trator has not been able to fix the frontier except by
means of gencral indications; I deem, therefore, that
it would be inconvenient to trace them upon a map
But there is no doubt, as you have observed, that in
conformity with the terms of Articles 2 and 3 of the
Convention of Paris of January 20, 1886, this frontier
line must be traced within the limils of the territory in
dispule, as they arc found to he from the text of said
Articles. Tt is according to these principles that the
Republics of Colombia and Costa Rica will have to
proceed in the material determination of their fron-
tiers; and the Arbitrator relies, in this particular,
upon the spirit of conciliation and good understanding
which has up to this time inspired the two interested
governments.”’

The Government of Costa Rica understood that the
decision did not meet all the conditions stipulated in the
arbitration agreement, since it did not establish the divis-
ionary line for all time and with entire clearness; it even
went outside the limits of the disputed territory, and left
open the field of controversy. In its desire to settle the
question of boundarics definitively and as soon as possible,
that government sought and in December, 1907, obtained
(Doc. Nos. 440 and 442) the friendly mediation of the
United States; there was excellent reason for this choice
inasmuch as the latter had been constituted by the Treaty
of November 18, 1903, guarantor of the independence of
the new Republic of Panama.

The result of these negotiations was the Convention
of March 17, 1910 {Doc. No. 473}, between the Repub-
lics of Costa Rica and Panama, submitting the defini-
tive settlement of the matter to the Chief Justice of the
United States, in the following form:
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“T'he Republic of Costa Rica and the Repub-
lic of Panama, although they consider that the
boundary between their respective territories desig-
nated by the arbitral sentence of His Excellency, the
President of the Republic of France, of the 11th of
September, 1900, is clear and indisputable in the
region of the Pacifie, from Punta Burica to a point
beyond Cerro Pando in the Central Cordillera near
the ninth degree of North Latitude, have not been
able to reach an agreement in respect to the interpre-
tation to be given to the Arbitral Award as to the
rest of the boundary line; and for the purpose of
scttling their said disagreements agree to submit to
the decision of the Honorable Chief Justice of the
United States, who will determine in the capacity of
Arbitrator: What is the boundary under and most in
accordance with the correct interpretation and true
intention of the Award of the President of the Repub-
lic of France made the r1th of September, 1900.”

The convention immediately adds:

““In order to decide this, the Arbitrator will take
into account all the facts, circumstances and con-
siderations which may have a bearing upon the case,
as well as the limitation of the Loubet Award, ex-
pressed in the letter of His xcellency, M. Delcassé,
Minister of Foreign Affairs of France, to His Excel-
lency, Sefior Peralta, Minister of Costa Rica in Paris,
of November 23, 1900, that this boundary line must
be drawn within the confines of the territory in
dispute as determined by the Convention of Paris
between the Republic of Costa Rica and the Republic
of Colombia of January 2o, 1886."”

[1. OBJECT AND PLAN OF THIS OPINION.

This matter being under submission before the Hon-
orable Chief Justice of the United States, the Government
of Costa Rica has been pleased to engage the undersigned
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counsel to examine all the antedecents of the case, the
allegations of the Parties litigant, and the laws and Royal
acts invoked, and to give an opinion in regard to the
boundary question between the Republics of Costa Rica and
Panawma, as affected by the Spanish colonial law.

In order to fulfill the duty with which it has honored us,
we have carcfully examined all the data relating to the
question, and after mature reflection, have prepared the
present opinion.

We will not go bevond the sphere of Spanish colonial
law, as to which we are consulted, and we wish to state
that we adopt this denomination, not because it has
been used in Spain—who called her territories of the
Indies kingdoms and provinces, instead of colonies—
but for greater clearness and in contradistinetion (o
wdernational law, into which we shall not intrude.

What may be the efficacy of the decision of Monsieur
Loubet under international law, and what the value of
the antercolonial boundaries in fixing the international
lines between two adjoining provinces dependent upon
the same mother country and now converted into sov-
ereign States, are questions forcign to our examination.

But we do contend that to determine the question of
the boundaries between Costa Rica and Panama accord-
ing to Spanish colonial law is equivalent to deciding it
under international law, because that law has been funda-
mentally the basis of the boundary settlements of the
Spanish-American republies, because the entire discussion
in the present litigation turns upon that law solely, and
because the “true intent of the Award” of Monsicur
Loubet was to sustain that system of laws.

Although, as we have indicated, this Award contains
no reasoning whatever, it clearly appears that the Arbi-
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trator did not have any other intention, since it refers only
to the laws, Royal cédulas and Royal orders of the colonial
cpoch which it cites in detail in the preamble, save the
Treaty of 1825, between the Republics of Central America
and Colombia, which recognized as houndaries those then
existing; that is to say, the intercolonial boundaries.

And since, according to the Convention of 1910, the
Chief Justice must take into account all the facts, cir-
cumstances and considerations of the case, and since the
case involves the legality of the demarcations of Costa
Rica and Panama according to Spanish colonial law, we
will have to set forth all those facts, circumstances and
considerations arising during the period of the sover-
reignty of Spain, inasmuch as they contribute to clear up
the matter.

The question of boundaries being placed, therefore,
in the field of Spanish colonial law, we divide this opinion
into three paris, comprising the three propositions following :

1. The Province of Costa Rica and the Province of
Veragua were definitively established and marked out by
the Crown in the XVIth century (1573).

2. The Recopilacién de Indias (Compilation of the Laws
of the Indies) respected and confirmed the existence and
demarcation of Costa Rica.

3. Costa Rica continued in the same legal status of
differentiation from Veragua, from the publication of the
Recopilacion down to the independence.

Under these three heads we shall group the different
coutroverted questions, developing our opinion thereon
as we proceed.



FIRST PART.

THE PROVINCES OF COSTA RICA AND
VERAGUA WERE DEFINITIVELY ESTAB-
LISHED AND BOUNDED BY THE CROWN
IN THE XVith CENTURY (1573).

[. NECESSITY FOR STUDYING THE FORMATION OF
THE PROVINCES OF VERAGUA AND COSTA RICA,

(1) THE “VErRAGUA'™ EQUIVOQUE AS THE PREMISE
OF THE PRINCIPAL, ARGUMENT OF COLOMBIA.

(2) Tug History OF THE FORMATION OF THE PrROV-
INCES OF VERAGUA AND Costa Rica CLEARS
Ur rtaE EouivoouE aND CLEARLY DEMON-
STRATES How THEy WERE RECOGNIZED AND
DIFFERENTIATED IN THI XVITH CENTURY.

II. THE PRIMITIVE VERAGUA (1502 TO 1537).

(1) THE VErAGUA OF CHRISTOPHER COLUMBUS (1502)

(z) THE VERAGUA 0OF NICUuLSA (1508).

(3) TiE VERAGUA BORDERING ON THE CASTILLA DEL
Oro OF PEDRARIAS DAvILA {1513 TO 1527).

(4) THE VERAGUA OF FELIPE GUITIRREZ (1534).

IIt. PROVINCE OF VERAGUA.

(1) CREATION OF THE DUKEDOM OF VERAGUA,
Rovarn CEDULAS OF 1537.

(2) Limirs oF THIS DUKEDOM.

(3) SuPPRESSION OF THE DucaL SEIGNORY (1556).

(4) ORGANIZATION OF THE PROVINCE OF VERAGUA
WITH A GOVERNOR CAPTAIN-(GGENERAL.

(11)
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1V. PROVINCE OF COSTA RICA.

(1) RovalL VERAGUA; ProOvVINCE or Costa Rica;
GOVERNMENT OF SANCHEZ DE Bapajoz {1539).

(2) PrROVINCE OF CARTAGO; GOVERNMENT OF DIEGH
GUTIERREZ (1540).

(37 Province or NEw Carraco or CosTa Rica,
FROM THE BIRTH OF THE PROVINCE OF VERAGUA
{1560}

{a) Differentiation of the two Veraguas, after the
suppresston of the Ducal Seignory;

(b Ortiz de Elgucta (1550);

(¢) Juan de Cavallén (1500);

(dy Denial of the Request of the Governor of Tierra
Firme, Figuerola (r561);

(e) Viazgquez de Coronade (1362);

(f) Perafin de Ribera (1500);

(4) THE PrROVINCE OF CosTa Rica [EFINITIVELY

ORGANIZED; GOVERNMENT OF ARTIEDA (1573);
(a) Royal Cédula of Philip i1, of December 1, 1573;
(b) Formation of the Province of Teguzgalpa by its

Segregation fromt the Province of Costa Rica,
prior to 1573,
{¢) Boundarics wilh the Province of Veragua.

Y. THE QUESTION OF BOUNDARIES SETTLED BY
THE ROYAL CEDULA OF 1573 AND NOT BY THAT OF
1537.

{1) IMPORTANCE, CONFIRMATIONS AND SUBSISTENCE
or THE Rovar CEpuLa OF 1573.

{2) INEFFICACY AND ABROGATION OF THE Rovar
CEDULA OF 1537.



NECESSITY FOR STUDYING THE FORMATION OF
THE PROVINCES OF VERAGUA AND COSTA RICA.

(1) THE “VERAGUA” EQUIVOQUE AS THE PREMISE OF THE
PRINCIPAL ARGUMENT OF COLOMBIA.

The question of boundaries pending between the Re-
publics of Costa Rica and of Panama (the successor to
that of Colombia} refers to the territory which was called
“Veragua;” out of this was formed the Provinece of Costa
Rica, which is now the Republic of that name, and the
Province of Veragua, which belonged to the Republic of
Colembia and now helongs to Panama.

Placing this question of boundaries within the sphere
of Spanish colonial law, we find that it was settled in the
XVIth century by the formation of these two provinces,
and more specifically by the Roval cédula of December 1,
1573 (Doc. No. 62), which established forever the differen-
tiation between them.  And if it is always useful to know
how any political entities which litigate their geographical
boundaries were formed, it becomes indispensable in the
present casc, inasmuch as Colombia has enlarged her
claims to the extent of denying the very existence of Costa
Rica as a Spanish province, and has asked as her limits
those with which Costa Rica ends on the side opposite to
the Colombian borders, in order clearly to get from the
Arbitrator the greatest extension possible, although it
could not be expected that the arbitration would result
in the suppression of the adverse international personality.

The ancient Veragua passed through various phases in
its historico-legal evolution, until its name became con-
creled into one of the three provinces that arose out of it;

(13)



14

Colombia makes use of the “equivoque’” to which the
variety of the applications of the name gives rise, and
founds thereon her argument.

All of Colombia’s counsel employ, as their principal
argument, the one which may be formulated in the follow-
ing syllogism: Law 9, title 1, book V, of the Recopilacion
de Indigs (Doe. No. 135), with reference to the Royal
cédula of Carlos V of March 2, 1537 (Doc. No. 13), says
that “the whole Province of Veragua belongs to the
Government of Tierra Firme;” thercefore it is that since
to Colombia belongs that which was under the Govern-
ment of Tierra Firme, it follows that all of the Province
of Veragua belongs to her.  And as the Veragua of 1537
comprised all of the territory included between Castilla
del Oro and Cape Gracias a Dios, and as within that terri-
tory was included that which Costa Rica now holds, the
latter should have it, as also that which cxtends from the
Desaguadero, or River San Juan (the boundary of Costa
Rica with Nicaragua) as far as Cape Gracias a Dios.

Don Francisco Silvela, who signed the first “ Memoran-
dum of Colombia,”” asserts that according to the Royal
cédula of March 2, 1537, Veragua comprised from Castilla
del Oro as far as Cape Gracias a Dios, but as the litigation
was only with Costa Rica -which went no farther than
the river San Juan—that river should he the northern
limit on the Atlantic (p. 61).

Monsieur Poincaré says the same in the second and
third * Memorandum of Colombia,”” declaring in the latter,
in capital letters, ““lef ihe whole Province of Veragua belong
to the Government of Tierra Firme;” this being the decisive
phrase, which solemnly cxpresses, in his judgment, the
thought of the Spanish Monarch (p. 2). In the “Sum-
mary (résumé) of the Conclusions of Colombia,” also pre-
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sented to the Arbitrator by Monsieur Poincaré, he con-
denses the argument as [ollows:

“The whole of ithe Provinee of Veragua depended
from the Audiencia of Panama and this Audicncia
was swallowed up in the Viceroyalty of Santa e,
Colombia is unquestionably the successor to the right
of the Government of Tierra Tirme, of the Audicncia
of Panama and the Vicerovalty of Santa Fe.  All of
the Province of Veragua ought, therefore, to belong
to Colombia. Since its origin the Province of Veragua
has extended as far as Cape Gracias a Dios, (See the
Royal eédula of March 2, 1537). It has never been
divided.”

{2) I'HE HISTORY OF THE FORMATION OF THE PROVINCES OF

. \i:m ‘ﬁllE hj.‘*-ﬂ -n -
hs

i
¥ I
-
VOQUE AND CLEARLY DEMONSTRATES IOW THLY
WERE RECOGNIZED AND DIFFERENTIATED IN THE
XVIra CENTURY.
History clears up the equivoque upon which Colombia
JASES o «nt, for it shows the different significgtions
bases her argument, for it s the different sign A ,11;1@1;\ .
8] ‘_
r l
[ N T3 F
j3 i
o ——

which the denomination “*Veragua® had until it came
to be apphied solely to one determinate province.

This investigation of the formation of the Provinees of
Veragua and Costa Rica has, besides its historical interest,
the immense importance of clearly demonstrating how the
question, which is now heing tried hetween Costa Riea
and Panama, was scttled in the XVIth century by the
Spanish colonial law- not by virtue of the Royal cédula
of 1537, but of the Royal cédulas of December 1, 1573
{Doc. No. 62), and Uebruary 18, 1574 (Doc. No. 63).

We think that Colombia’s counsel, by taking as a point
of departure the Recopilacion de fndias, have obscured the
controversy; they have mixed legal considerations deduced
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from its text with historical assertions difficult of compre-
hension in connection with those texts, withoul previously
taking up the history of the formation of those provinces,
as was done by counsel for Costa Rica in his first memeo-
randum. It seems to us better to cxplain and discuss
first the acts and legal dispositions that preceded the
Recopilacion, and then, afterwards, to examine the Recopi-
lacién, and, taking its laws altogether, apply them to the
facts and prior dispositions which are already known, with-
out having to interrupt the doctrinal demonstration with
historical digressions appropriate to the preceding epoch.

IFor greater clearness, also, we divide the historico-legal
examination of the epoch prior to the Recopilucién into
three sections, which cover respectively: (1} that which we
call primitive Veragua, that is, from the discovery by
Columbus, in 1302, down to its division into Ducal
Veragua and Roval Veragua, in 1537; (2} the [Provivee of
Veragua, and (3) the Provinee of Costa Kica.  Within cach
section we follow the chronological method, which, thus
combined with the geographical division, obviates the
confusion that results when, by observing the former
exclusively and keeping the order of the dates, different
[acts relat'ng to distinct provinces, are mingled. From
all this examination we shall deduce, al last, that the
question of bounliies was settled by the Royal cédula
of 1373, and not by that of 1537.



I1.
THE PRIMITIVE VERAGUA (1502 TO 1537).
(r) THE VERAGUA OF CHRISTOPHER COLUMBUS (1502).

For many vears the territories of Central America Iying
along the coast of the Atlantic, from Cape Honduras as
far as the port of Retrete (now the port of Escribanos),
near Cape San Blas, and which Christopher Columbus
discovered in his fourth and last voyage of 1502, were
known by the name of “ Veraguu.”

Strictly speaking this name belonged only to a hamlet
and a small surrounding territory. Columbus relates, in
his letter from Jamaica, of July 7, 1503, to the Catholic
Sovereigns (Doc. No. 1), in which he gives an account of
this voyage, that two Indians took him to Carambarti
(Zorobard), where the people went naked, with but a
mirror of gold at the neck, telling him of many places on
the coast in which gold was to be found; ““the farthest,”
he said, “‘was Veragna, distant from there about 2 5
leagues.”  And in describing in detail the same voyage,
Diego de Porras explains how Columbus, entering by the
river he called Belén, ““in the territory of Veragua,” proved
the existence of the mines.  So Columbus understood that
Veragua was situated 25 leagues to the east of Zorobard
and extended to the River Belén.

The great fame acquired by this territory of Veragua—
in which Columbus stated that in the first two days he
had seen greater signs of gold than in Espafiola (the Istand
of Hispaniola, or Hayti) during four years—caused its
discovery to be considered as the most important of that
fourth voyage, and the name “Veragua'’ was applicd Lo
all that was discovered there, from Cape Honduras as far
as the Cape of San Blas.

(173
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(2) THE VErRAGUA OF NICUESA (1508).

When Columbus returncd to Spain he claimed from the
Catholic Sovereigns the fulfiliment of the promises made
to him, cspecially as to the scignory of the territory of
Veragua, which was the one that he held in the greatest
esteem.  But he did not have the support of Quecn
[sabella, who had died, and the Catholic King did not
admit his claims, considering them excessive and dangerons
to the Royal sovereignty.,  The Admiral having died with-
out succeeding in his desires, Don Diego Columbus, his
son and heir, instituted a suit, in 1508, against the Crown,
which was in great part settled by the creation of the
Dukedom of Veragua in 1530,

By the Royal cédula of Dofia Juana, of June ¢, 1508
(Doc. No. 2), the Government of Veragua was granted
to Dicgo de Nicuesa; therein he was given hesides the
military command, " full power and jurisdiction, civil and
criminal,” although restricted by the right of appeal to
the Governor of the Island of Lspancla. In this Royal
cédula the extremity of Veragua was clearly fixed on the
side of Tierra Firme, in the Gulf of Uraba, and it was
provided further that the part of Urabd is that granted to
Alonso de Ojeda; but there is no indication where the
Government of Veragua which was granted (o Nicuesa,
terminated on the west and north.

IFray Bartolom¢é de las Casas and other historians of
the Indies (like Herrera and Navarrete) say that the
Veragua of Nicuesa extended from the Gulf of Uraba as
far as Cape Graclas a Dios.  Fernandez de Oviedo asserts
that it was from the same Gulf of Urabid “as far as the
crd of the territory called Veragua” Senor Peralta
ohserves very properly, that the only data which the
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Catholie King had before him on which to base the grant
of the Government of Veragua, were the courses and
indications of Columbus, and if these be ignored, there is
just as much reason to conjecture that it cxtended to Cape
sracias a Dios as that it extended to Cape Honduras, or
any other point in the vovage of the Great Discoverer.
This strenghthens the extension that was given to the
name of Veragua.

Nicuesa did not sueceed in founding anything in the
territory which was allotted to him; he stayed only in
the Veragua of the Belén River and in the Island of
the FEscudo of Veragua (or Nicuesa), and there endured
many misfortunes, disappearing in 1511 in a shipwreck.

Vasco Nfinez de Balboa, who had founded the colony
of Santa Marfa del Darién, within the jurisdiction of
Nicuesa on the western coast of the Gulf of Urab4, in
a letter of Januarv 20, 1513 (Doc. No. 3), giving an
account to the King of the progress of that colony, asked
that he might be allowed to bring back some Indians
“af the part of Veragua from a gulf called San Blas, which
lies at a distance of 50 leagues from this town down the
coast.” 5o that according to Nificz de Balboa, Veragua
did not terminate on its castern side at the Belén River,
but included also the territories of the Gulf of San Blas.

Vasco Niificz de Balboa discovered the South Sea
{ Pacific) on September 25, 1513.

(3) THE VEracua BorpurinG on THE CASTILLA DEL
Oro oF Prbprarias DAviLa (1513 TO 1527).

By the Royal cédula of July 27, 1913 (Doe. No. 4),
Pedrarias Davila was appointed Captain-General and
Governor of the Province of Castilla del Orc (the first
time that this denomination was applicd to Tierra Firme)
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“so long as it does not include nor have embraced within
it the Province of Veragua, the administration of which
elongs to the Admiral Don Diego Columbus, hecause the
Admiral, his father, discovered it in person.”  The Prov-
ince of Castilla del Oro was, therefore, differentiated from
the * Province of Veragua,”” which was thus denominated
hefore the creation of the dukedom of the same name; but
the boundaries hetween the two were not {ixed.

Gonzalo Fernandez de Oviedo, the official historian of
the Indies, who intervened in the conquest of Tierra Firme
and Nicaragua, says that * Castilla del Oro on the North
Coast reaches as far as Veragua, with which the Punta de
Chamie cotrespouds more or less on the South Coast,
fifteen leagues to the West from Panama.”

This Himit agrees with that of the jurisdiction of the city
of Panama, fixed by the Royal cédula of 1521 (Doc. No. 5),
wherein it is stated that it reaches “as far as the Province
of Chiri1,” which is situated a short distance from the
Punta de Chame.

According to this, the Province of Veragua, bordering
on Castilla del Oro, did not terminate on the cast at the
Belén River, but extended as far as the said Punta dc
Chame.

Pedrarias Davila governed Castilla del Oro until 1527,
when he left to hecome Governor of Nicaragua,

(1) Tur Veracua ofF FELIPE GUTIERREZ (1534).

Whilst the suit instituted by Don Diego Columbus
was still pending, but with the declaration made in his
favor by the Crown respecting Veragua (excluding it
from the Government of Castilla del Oro), the widow,
Dofia Maria de T'oledo, as guardian of his children and



Vicercine of the Indies, determined to grant the Gov-
ernment of Veragua to Felipe Gutiérrez, and applied
to the Council of the Indies for the issuance to him
of the requisite Royal decrees. But in accord with
the Council, the King Don Carlos preferred to grant
the comncession directly to Felipe Gutiérrez; this he did
by the capiinlucidn approved by the Roval cédula of
December 24, 1534 (IDoce. No. 8), and at the same time,
by another Roval cédula, of the same date {(Doc. No.
6), he declared that this “is understood to be without
prejudice to anv right that the said Admiral Don Luis
Columbus claims to have to the said government by
virtue of his privileges.”  In the Roval cédula of February
6, 1535 (Doc. No. g), the title of Governor of Veragua
was conferred upon Felipe Gutidrrez with all that per-
tained thereto.

Both in the Royal cédula of capriniacidn, as well as
in the title the lext reads:

“The Provinee of Veragna, which is on the coast
of Tierra Firme of our Indies of the Ocean Sea,
wlhence terminate the boundaries of the Government
of Castifia del Ore, called Tierra [Firme, and which
were designated to Pedrarias Déavila and Pedro de
los Rios, who were our Governors of the said provinee
under the Provisiones which were given to them, as
far as the Cape Gracias a Dios”

Felipe Gutiérrez, as Governor of Veragua, having
presented o complaint against the Governor of Tierra
Firme, because the latter had invaded his territory,
the Roval cédula of July 14, 1536 (Doc. No. 10), was
issued, directing the latter not to center within the limits
of the Provinee of Urraca, as it fell within that of Veragua.
The territorics of Urraca were conliguous to Natd and
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occupied the heights which divided the waters of the north
and the south; so that by this Royal cédula the eastern
boundaries of the Province of Veragua were concretely
defined.

Almost at the same time Felipe Gutiérrez abandoned
his charge and set out for Peru, having failed in his under-
taking and being unable to support so many misfortunes.
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PROVINCE OF VERAGUA.

(I) CREATION oF THE DUKEDOM OF VERrRaAGUA; Roval
CEDULAS OF 1537.

The long suit based upon the claims of Christopher
Columbus, which his son Don Diego began in 1508 and
which was continued by the widow of the latter, Dofia
Maria de Toledo—for hersell and in the name of her first
born, Don Luis, and other children—was decided by the
arbitral decision of July 7, 15336 This decision was
dclivered by the Cardinal Fray Garcia de Loaysa, Bishop
of Sigiienza, Confessor of the Emperor and President of
the Council of the Indies, who was appointed arbitrator
by mutual agreement between the Vicereine and the
Crown.

Carlos V, in his Royal cédula of January 19, 1537
(Doec. No. 12), states how both parties entrusted the
settlement to the Cardinal in order that he might *' de-
termine and arbitrate thercin as he shall deem best,
taking from one party and giving to the other, accordingly
as may appear to him proper;” he confirms the Cardinal’s
decision and in pursuance thereof creates the Dukedom
of Veragua in favor of Don Luis Columbus and his suc-
cessors, making a grant to him and to his house and estate
of "“twenty-five leagues of land in a square in the Province
of Veragua, which is in in Tierra Firme, with its civil and
criminal jurisdiction, high and low, simple, mixed imperial,
feaving the supreme to His Majesty.”

Mocument published by Fernandez Duro. Coldn v Pinzin,

{23)
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The ereation of the Dukedom of Veragua, which segre-
gated a square of twenty-five leagues on cach side of the
territory known under the name of Veragua, and the gov-
ernment of which had been granted to Felipe Gutiérrez,
compelled provision te he made in regard to Lthe legal and
the governmental situation in which that territory was
left. especially since, at the end of 1530, the desertion of
that governor had become known in Spain. This led to
the Royal cédula of Muarch 2, 1537 (Doc. No. 13}, in which
the Emperor revoked the cupitulacion and government of
Felipe Gutiérrez, reproduced the disposition concerning
the creation of the dukedonmt and directed that the terri-
torics left in the said Provinee of Veragua, after taking
out the twenty-five leagues given to Don Tuis Columbus,
be understooed Lo belong to the Government of the Provinee
of Ticrra Firme, called Castilta del Oro, " during our will
and pleasure.”

By wvirtue of this Roval cédula, upon which counsel
for Colombia mainly rely in defense of her rights, the
territory of the ancient Veragua granted to Felipe Guli-
érrez was divided into two parts, which, in order to dis-
tinguish them, are designated in the present controversy
Ducal Veragua and Royal Veragua, referring respectively
to that which constituted the Dukedom of Veragua and
to that which was reserved by the Crown for its free
disposal.

{z) Tamrrs orF THis DUKEDOM,

In this Royal cédula of March 2, 1537, as well as in
the carlier one of January 19, the boundaries of the
ukedom of Veragua were fixed in the following manner:

CEOF ¥ g square of land twenty-five leagues,
in the said Province of Veragua * * * and they
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begin from the KRiver Belén, inclusive, counting by a
paralicl, as far as the western part of the Bay of
Zorobars: and all the leagues that may he lacking for
the said twenty-five leagues, shall be counted forward
from the said bay by the said parallel; and where
these twenty-five leagues terminate, another twenty-
five shall begin byv a North-South meridian; and
as many others begin from the said River Belén
by the said meridian of the said river, North-South:
and where these said twenty-five leagues shall end,
there shall begin another twenty-five leagues, which
shall continue, counting by a parallel, until they end
where the twenty-five leagues terminate that are
counted proceeding forward from the Bay ol Zoro-
bard; which territory we have commanded to be
called the Bay of Zorobard, and with it we direct to
be given him the title of Duke * *  *7

As may be seen, the demarcation is mathemaltical; the
grant forms a perfeet quadrangle, which has one side
definitely determined by the meridian corresponding to
the Belén River, included therein. It should be noted
that Zorobard and the Belén River were for Christopher
Columbus the indicatory points of the Veragua discovered
and coveted by him under this name; and it appears that
between the meridian of the Belén River and the Provinee
of Castilla del Oro, which the prior demarcations refer to
as bordering on the Provinee of Veragua, there were lands
which were not included in the Dukedom of Veragua.

These facts must be taken into consideration when the
time comes to interpret the Kecopilacion de Tndias in its
relation to the Roval cédula of March 2, 1537; and with-
out concerning ourscelves now with the territory of the
Royal Veragua left on either side of the twenty-five leagues
of the dukedom, let us sce how the latter was converted
into the Province of Veragua properly so-called.
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{3) SUPPRESSION OF THE DUCAL SEIGNORY (15506).
X 535

Don Luis Columbus was not fortunate mn the conguest
and government ol the dukedon which was exercised and
carried on by governors and captains appointed by him,
and after the disaster in which his hrother Francisco
perished and the failure of Rebolledo, he made a cession
to the Crown of the territories and seignory of the Duke-
dom of Veragua, in consideration of an annual pension
of seven thousand ducats, but the title he retained, as he
stipulated with the Council of the Indies in writing on
July 4, 1550, which stipulation the King approved and
dirceted to he carried out by the Royal cédula of Deeccmber
2 of the same year (Doc. No. 31).

The territory of the suppressed dukedom was left added
to the Government of the Provinee of Tierra Finne, called
Castilla del Oro, it not being true that it was placed under
the jurisdiction of the city of Naifd, as counsel for Colombia
assert.  ‘Lhe faet is that, by the Roval cédula of January
21, 1557 (Doe. No. 32), the Governor of Tierra Firme was
authorized Lo permit the inhabitants of Natd to setife the
territory of the dukedom as they had asked permission
to do.

The inhabitants of Natld organized an expedition under
the command of Francisco Vazquez, who was commis-
stoned by the Goverpor of Tierra Firme, and who, in
May, 1558, entered the territory of Urraca, founded some
settlements and discovered some mines.

The Governor of Tierra Firme, Monjaraz, learning of
this, wanted to make the conguest hinmself, and set out
for Natd; but Vizquez hustened to make a complaint to
the Audiencia of Peru (Doc. Noo 333, and with his men
resisted the entrv of Monjaraz, defeating him on the banks
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of the Gati River, the boundary of the Dukedom of
Veragua on the side of Nata,

(4) ORGANIZATION OF THE PROVINCE OF VERAGUA WITI
A GOVERNOR CAPTAIN-GENERAL (1560).

In view of the complaint instituted by TFrancisco
Vizquez, the Aundiencia of Peru, by Royal provisién of
May 2o, 1559 (Doc. No. 33), appointed Bernardino de
Roman to take up the matter and arrange its scttlement.,
Bernardinoe de Romén was informed of all that hud
happened and then made a long report to the King, giving
an opinion very favorable to Vazquez!’

Philip 1I put an end to the question by the Royal eédula
of August 20, 1360 {Doc. No. 40}, instituting the Province
of Veragua with a Governor Captain-General and appoint-
ing for this post I'rancisco Vizquez, to whom he granted
all the attributes necessary [or the good government and
administration of justice in that province.

The boundaries of the new government were not fixed:
but there can be no doubt that it had for its territory that
of the suppressed dukedom, according to the antecedents
of this Royal cédula and to the language used therein
respecting the origin of the question decided.  Francisco
Vizquez, in his petition to the Audiencia of Peru, appears,
represented by attorney, as a resident of the city of Nata
and relying on the rights established by the Royal cédula
of January, 1557, which, ke savs, *'commands the Gov-
ernor of the Provinee of Tierra Firme to appoint a person
who should settle and conquer the Province of Veragua,
thai was e Dukedon of the Admiral Don Luis Columbus,

'Ledn Fernander, Coleccid de Docwmentos para la Historia de
Costay Rica, Vol. V. p. 153,
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but which His Majesty had placed again under the Royal
Crown ® * * The Roval cédula of 1560, appointing
him governor, began by stating that he made an agree-
ment and cupiinlacion with the Governor of Tierra Firtue
in order to settle the Province of Veragua, as the latter had
been authorized.

Francisco Vizquez, then, was the first of the governors
who ruled the Provinee of Veragua, which continued under
that kind of authority during the whole of the Colonial
epoch.



Iv.
PROVINCE OF COSTA RICA.

(1) Rovan Viracua; Provincer or Costa Rica: Gove
ERNMENT OF SANCHEZ DE Bapajoz (1539).

As we have said, by Royal cédula of March 2, 1537,
the Veragua the government of which was granted to
IFelipe Guticrrez, was left split up into two parts; the
dukedom, that is to say, the square of twenty-five leagues
given to Don Luis Columbus; and the rest of that terri-
tory, hercin called for greater clearncss Royal Veragua, in
contradistinetion to Ducal Veragua.

The said Roval cédula, from which Colombia derives
all her rights, simply says in respect of Royal Veragua,
that it was left in the Government of Tierra Firme
(Castilla del Oro) during the Monarch’s pleasure; and the
Monarch repeatedly disposed of it, repealing, therefore,
the Royal cédula referred to.

In the first place the jurisdiction over Royal Veragua
passed from the Government of Tierra Firme to the
Audiencia of Panama, which replaced the [ormer in 1538,

Because of the fact that Royal Veragua depended upon
the Government of this Audiencia, its Judge, Dr, Robles,
thought that he was authorized to make a capitulacion
giving it to his son-in-law, Herndn Sanchez de Badajor,
who already, through the Vicereine, had the Government
of the dukedom under his charge, and because **the one
did not go without the other.”” It was so stated by him
in his letter to the Council of the Indies of the 19th of
July, 1530 (DDoc. No. 15).

But Rodrigo de Contreras, Governor of Nicaragua, had
comtnissioned {wo captains to undertake the exploration

(2%
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of the Desaguadero, or River San Juan, and, as the latter
disembogued on the Veragua coast which had been granted
to Sdnchez de Badajoz, the Audiencia of Panama informed
that governor of the undertaking hy Roval provisienes of
December 17, 1539 (Doc. No. 16); in this he was told
that the grant to Sanchez de Badajoz comprised the right
of conquest and Captaincy-General of the Province of
(‘osia Rica, * which extends from the borders of the Duke-
dom of Veragua and Zerobaré as far as Guaymura (Cape
Camardn) and from Sea to Sea.””  This is the first time
that the name of Costa Rica appears officially, and as
cquivalent to the wider acceptation of Veragua, that is to
say, to the coast discovered by Columbus during his last
vovage (as far as the dukedom) with the addition of the
extension “from Sca to Sea.”

The King, in accord with the Council of the Indies, by
Royal cédulas commmnuniecated to Sanchez de Badajoz, and
to the Audiencia, on April 24, 1540 (IDoc. No. 17), declared
void the concessions which the latter made of “the lands
which are left to us in the Province of Veragua * % %
because this is a matter that must be treated solely by
our Royal Person and in our Council of the Indies.”

(2) ProvincE o CarRTaGo; GOVERNMENT or  Dilco
Guriirriz (1540).

At the solicitation of Diego Gutiérrez, hrother of Felipe,
and 1n accord with the views of ithe Council of the Indics,
the Crown authorized him to undertake the conquest
and settlement of Royal Veragua, and issued the Royal
cédula of November 29, 1540 (Doc. No. 18), which ap-
proved the capitulacién, and conferred upon himm by Royal
cédula of December 16 of the same year (Doc. No. 19),
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the title of Governor of that provinee, which was then
designated by the name of Cartago.

As appears from these documents, the government
granted to Diego Gutiérrez under this denomination of
(ariago,is the same as that which the Audiencia of Panama
improperly granted, under the name of Costa Rica, to
Sanchez de Badajoz, but with greater precision as to
boundarics.

The line of the dukedom is fixed as a basis by the
meridian corresponding to the termination of the twenty-
five leagues which were to end toward the Bay of Zorobars;
the provinee stretehes in length along the coast as far as
the River Grande, to the west of Cape Camarédn; its width
is fixed as from “sca to sca’ up to Nicaragua and then
limited by this provinee to fifteen leagues [rom its Lake
Nicaragua and by that of Honduras as far as the River
Grande.

This demarcation established by the Roval cédulas of
1540, was confirmed by that of January 11, 1541 (Doc.
No. 20), in which all the governors of the provinces were
commarnded to respect the houndarics of the Provinee of
Cartago; by the sentence of the Council of the Indies,
of April 4, 1541 (Doc. No. 232), in the suit instituted in
regard to the Desaguadero, and by the Royal cédula of
May 9, 1545 (Doc. No. 29), adding the Province of Cartago
to the Bishopric of Nicaragua. All of these go to show
that the vague reference to the Roval Veragua, made in
the Royal cédula of 1537, had no importance and even no
legal foree after the recognition and delimitation of the
Province of Cartago.

Diego Gutiérrez died in a fight with the Indians, and
the Crown, in conformity with the designation made
by his son in favor of Juan Pérez de Cabrera, conferred
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upon the latter the title of Governor of Cartago, on
lebruary 2z, 1549 (Doc. No. 30). The Counctl of the
Indies having decided that the conguest of (his provinee
De postponed, Cabrera was trans{erred to the Govermment
of Honduras (15527,

t3) PROVINGE OF CARTAGO, O NEW CARTAGO OR COSTA
Rica, TFroar rur BirTd oF THE DPROVINCE OF
VERAGUA {15607,

) Liflerentiation of e Lo VU cragnas, atter e sippres-
sion of the Diucal Netgnory.

[t may be thought that by the retrocession of the
Dukedom ol Veragua to the Crown, in 1556, the differ-
cnnce hetween the Dukedowm of Veragua and the Royal
Veragua disappeared, and that they returned Lo form the
Province ol Veragua as it existed Dbefore the ereation of
that dukedom by Royal cédula of Mareh 2, 1537, But
such was not the case, for cach continued with an inde-
pendent life, with governments of distinet origin and con-
stituted as distinet provinees under different narmes.

We have already scen how the conquest and settlement
ol the suppressed dukedom was made, from Tierra Firnic,
by Francisco Véazquez, under whose commmand, as Governor
Cand Captain-General, the fProvinee of |eragia was organ-
ized in 1500—-since then the only provinee of that name.

In order that the ambiguity of the denomination of
Veragua nught disappear and not be confused with that
of the dukedom, the Audiencia of Panama called the
Roval Veragua which was improperly granted (o Sancher
de Badajoz, Coesta Rica, and Carlos V called that same
Veragua which he granted to Dicgo Gaticrrez, {arlagoe,
perhaps also by not admitting even the name of that
vrant which hie had revoked.
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The historian, Ferndndez de Oviedo, savs that Diego
Gutiérrez ordered that his Government be called ¢Car
tugo and Costa Rica, under penalty of a hundred lashes
to whoever should dare to call it Veragua.  In the period
that intervened between his government and the vear
1573, it was designated indiscriminately by the names of
Cartago, New Cartago and Costa Rica, amd with cach
change the latter name came more frequently 1o he used.
( wsta Rica ts, then, the provinee that was definitively con-
stituted in 1573 by the separation of the portion north of
the Desaguadero, which was to be called the Provinee of
Teguzgalpa to differentiate it from that of Veragua; for
the latter was reserved the name of Veragua, which has led
to so much confusion.

Whilst the formative current of the Provinee of Veragua
came from the side of Tierra irme, that of the Provinee
of Costa Rica proceeded from Nicaragua and Guatemala,
that is to say, from the opposite side.

(b} Orlrz de lguela (1550).

The King, Don Philip 11, by an unquestionable act
ol sovereignty and without the intervention of any capi-
tulacidn whatever, entrusted the settfement and govern
nicnt of Royal Veragua to the Licentiate Alonso Ortiz de
Elgueta, as clealde mayor of the Provinee of Nicaragua,
by Royal cédula, dated at Toledo, December 13, 1559
{Doc. No. 34), which begins thus:

“We are mformed that between that Provinee of
Nicaragua and tha! of Honduras and the Desaguadero
of Nicaragua, on the side of (a la parte de) the cities af
Nombre de Dios and Panama, between the South Seq
and that of the North, there are many Indians without
light or knowledge of the faith, but who have shown
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greal evidences of viclding obedience and receiving
the Christian doctrine; and sinee we much desire that
this country may he settled and properly governed, as
well as the natives thereof enlightened and taught in
our Holy Catholic Faith, and also that the Spaniards
who go that way be henefited and established and
may have a fixed location and livelihood * % ¥
we dirceted 1t to be discussed in our Council of
the Tndies * * * and so we command you that
you undertake the same  * % % and in the said
setitement and exploration you will observe, and will
cause to bhe ohserved, the directions in this instruction
containted, which are as follows:”  (Then follow the
directions. )

By Royal cédula of February 23, 1500 (Doc. No. 37),
this resolution was communicated to the Audicncia of
the Confines (Guatemala), dirceting it to give to the
Licentiate Ortiz “every encouragentent and aid;” and
by another of the same date (Doc. No. 38) the commis-
sion conferred upon the latter was reiterated, with new
instructions; in the latter he was authorized, as he was
in the former, to give lands to the settlers and to exernpt
them from imposts, so that one could almost say that it
had the character of a caria de peblacicn (Royal charter),
like those which were given at the period of the Spantsh
reconquest.

Tn Dboth of these Royal cédulas the territory allotted
to the Alcalde mayor of Nicuragua is described jun the
samme words which we have underlined in that of December
13, from which it may be instantly inferred that this
territory was the same that was granted to Sanchez de
Badajoz under the name of (osta Kica, and to Dicgo
Gutiérrez under that of Carlago, though it is described with
less precision of boundarics than in the latter casc.



35

The illustrious French jurisconsult, Monsieur Poincard,
says in the third Memorandum in defense of Colombia
{No. 30), that *“ the provinee designated under the name of
(Costa Rica in the cédula of Tebruary 23, 1560, and granted
to the Licentiate Ortiz, Alcalde mayor of Nicaragua, did
not embrace the ancient Provinee of Veragua and was no
more than a little scrap of land (un petit lumbean de lerre)
included between the Trovineces of Honduras and Nica-
ragua and the Desaguaderon.”

But in reading this Royal cédula, the name of Costa
Rica is not to be found; on the other hand, it may be
observed that Monsieur Poincaré has omitled the last
part of the deseription * % %
cities of Nombre de Hos and DPanama, Dbetween the
South Sea and that of the North.”

With the text thus clipped, the result for Colombia
was that “le peldt lawibean de derre” called Costa Rica
was the Mosquito Coast extending [rom the Desaguadero,
or River San Juan, toward the north, which later became
the Provinee of Teguzgalpa.  And if it is certain that this
portion was also included in the Costa Rica of Sanchez
de Badajoz and the Cartago ol Diego Guliérrez, it is not
that the territory entrusted (not granted) to the Alcalde
maryer of Nicaragua should terminate at the Tesaguadero,
but that it was extended " to the side of (v la parfc dv) the
cities of Nombre de Dios and Panama, between the South
Sea and that of the North,” that 1s Lo say, as far as “L'ierra
Firme, which signifies o further abrogation of the Royal
cCdula of 1537, upon which Colombia bases her rights,

“on the side of the

(e} Juan de Cavalion (1560).

While Philip I1 conferred upon Ortiz de Elguecta the
commission mentioned, the Audiencia of the Confines
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(CGuatemala) gave a shmilar charge to the Licentiate Juan
de Cavallon, who had been Alealde mayoer of Nicaragua;
and advised the King, on December 18, 1559 (Doc. No. 35),
that it had commanded him to make settlements in the
Province of Veragua ~which is otherwise called by the
name of New Cartago % in this district of ours;”
the Audiencia also issued a Roval prevision on January 3o,
1500 (Doc. No. 36), by which the said Cavallén is granted
the regulation and license to explore, settle and govern
(with the title of Alcalde mayor) the Provinee of Cartago,
or New Cartago and Costa Rica, from that of Nicaragua.

I'he King replied to the Audicencia of the Confines by
the Roval cédula of July 18, 1360 (Doc. No. 39), which
hegins thus:

“You state that the Province of Veragua, which
is otherwise called by the name of New Cartago, is
in that district of yours and borders on the Provinee
of Nicoya, where we always have a corregidor e

And referring to the propositions for its exploration
and settlement, the King states as follows:

“For the seltlement of Nicoyva and territory
adjacent thereto, we have provided the Licentiate
Ortiz, our Alcalde muyor of the Provinee of Nicaraguz,
to whom was given the cominission necessary therefor;
and as to the territory that there is in Veragua, on
the side of Natd, Captain Franciseo Vazquez has
settled it by our order.  When the commission of each
is examined by vou, the proper order will be given.”

Colombia has brought to her defense a reporl pre-
pared by various distinguished archivists, librarians and
lawyers of Seville, where the Archives of the Indies are
kept, concerning this Roval cédula of July 18, 1560 they
mterpret it as follows:



“The King cstablished  with perfeet  clearess
the difference that there is bhetween the territory
ol Nicoya, the settlement of which had been en-
trusted to the Licentiate Ortiz, and the other territory
not contiguous to Nicoya, territory belonging to
Veragua, and which, also by Roval order, the Captain
Irauciseo Vazquez was seitling, The expression ‘on
the side of Natd' (por la parte de Natd) merely indi-
ates the point from whenee Francisco Vazquez sct
outl with his men to conguer the territory of Veragua.”

Monsicur Poincaré, making this report his own, states
that there had been omitted in the copy of this Royal
cédula, cited by Costa Riea, a comumna after  Veragua”
and before “on the side of Naid,” that the name of the
[icentiate Ortiz had been conlused with that of the
Licentiate Cavallon, and that the grant to the Ticentiate
Ortiz was from Honduras as far as the Desaguadero (third
Memorandum of Coloming, No. 30).

Putting aside the tatter assertion, which we have just
refuted, we will sav that the comma docs not affeet the
sense of the text, which, indeed. could not be clearer.
The Roval eédula does not place the territory of Nicoya
in opposition to that of Veragua, nor does it say that only
the former was entrusted to the Licentiate Ortiz, becanse
the Iatter helonged to the other conquest which Francisco
Vizquez had begun by Nata.

What this Roval cédula docs state, and most clearly,
are the very conelusions we have just presented; that is,
that the ancient Veragua bad heen divided into two parts;
one, the grant under the government of Irancisco Vazquez,
bv which the Provinee of Veragua was instituted ; and
the other, that whicl was entrusted to Ortiz de Blerueta,
colerminous with Nicova, and to which the Audiencein of
the Confines referred in delivering 11 1o Covallon, and of
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which, furthermore, the King had disposed in conferring
it upon the former. ‘The Royal cfdula refers preciscly
to the commission given to the Licentiate Orliz, who is
mentioned therein by name, which commission was not
revoked until later, and then in favor of Cavallon. It is
impossible to interpret a legal document with any degree
of certainty which is a part of an historical serics, without
recading it in conncetion with its antecedents; the best
experts will fall into error if they do not follow this pro-
cedure or if they undertake to consider that document as
an isolated fact.

How Cavalléon himsclfl interpreted the concession made
to him by the Audiencia of the Confines is very clearly
shown by the legal anthority which hie granted on Septem-
ber 22, 1560 (Doc. No. 41}, to his associate and deputy,
Juan Estrada Révago. so that he might represent him in
his charge and undertaking.,  Cavallon declares that the
Provinee of Cartago and Costa Rica, the settlement of
which belonged to him—

EF Figall the territory that is left in the Provinee
of Veragua, from sea to sea, inclusive, and which
begins from where cnds the square of twenty-five
lecagues that His Majesty granted to the Admiral
Don Luis Colunbus, toward the west # * and
it terminates at the Rio Grande, toward the west,
ol the other side of Cape Camardn.”’

Philip II, who had, as we have seen, reserved the right
to provide in regard to the matter, acted by Roval cédula
of Tebruary 5, 1561 (Doc. No. 42), addressed to the
Audiencia of the Confines, saving that he revoked the
commission which he hiad given 1o Licentiate Ortiz, and
dirccted that the Ticentiate Cavallon exceute it under the
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same conditions provided as to the former, and that, if
the latter did not accept it, a judge of the said Audiencia
should go, or that body should appoint another person to
carry out the commission in the same manner. The same
directions were given in another Royal cédula of the same
date, addressed to Cavallon.

1t 1s clearly understood that when the King turned over
to Cavallén the undertaking he had entrusted to Ortiz,
he performed an act of pure sovereigniy, cstablishing
thereby a different demarcation of the Provincee of Veragua
which was under the charge of Francisco Viazquez.

In view of the results of the expeditions of Cavallén
the Audiencia of the Confines thercunto duly authorized,
appointed him, by Royal provisisn of May 17, 1561 (Doc.
No. 44), Alcalde marer of New Cartago and Costa Riea,
and stated that his jurisdiction, was to extend—

v #F F from the boundaries of the village of Nicoya,

of the said Provinee of Nicaragua, forward * *
as far as the limits and jurisdiction of the city of
Natd, of the Kingdom of Ticerra Firme, called Custilla
del Oro, the length of the land to the borders of the
Dulkedom of Veragua, and from the South Sea to the
North Sca, as far as the Desaguadero, inelusive.”

The King, by Royal cédulas of August 4,1561 (Doc, Nos.
45, 46 and 47), confirmed the appointment of Cavallén
as Alcalde mayor and of Lstrada Révago as liis representa-
tive, congratulating both at the same time upon the
success of their expeditions, the one by land and the other
by sea; and he authorized Cavallén to go hack whenever
he might desire to reside in the Audiencia of the Confines,
ol which he was appointed the Tiscal

FOGT—4
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idy Dental of the regnest of the Governor of Hierra S
{iguerola 11361}

Don Rafucl Figucrola, Governor of Tierra Firme, having
received word of the death of the Governor of the Provine.
ol Veragua, I'rancisco Vazquez, and that the Audiencis
of the Confines had authorized the Licentiate Cavallon
‘to make the entry into Costa Rica,” applicd to the King
for his own appointment as Governor of the Provinee of
Veragua, and asked that the entry into that of Costa Rics
should be prohibited to evervbody who did not come [row
him. He based this latter request upon the fact that th
Count of Nieva, Viceroy of Peru. had authorized him to
enter inte the Dukedom of Veragua, as hie in fuct had done.
countinuing into the “interior territory.”” as he showed in
the report of an inquest, whicl accompanied his applica-
tion {Doc. No. 2330,

Philip I communicated to hin, by Roval eédula dated
at Madrid on August g, 1301 {Doc. No. 481, the Tollowing
resolution, which is of the greatest importanee to the
question we are discussing:

v *as soon as We knew the death of Trancisce
Vazquez, whom We had designated for the govern-
ment of the said Province of Veragua, We appointed
for the said government Francisco Vazquez, his son
oo oE P\nd. also, We have approved and held te
he good the said commission that was given by the
said Audiencia of the Confines to the said Licentiate
Cavallén, in order to make the exploration of the
Province of Cartago and Coxsta Rica ™ %%, therelore,
[ command vou that * *  * vou leave the Govern-
ment of the said Province of Veragua to the said
Francisco Vazauez, and that vou do not interfere o
explore and settle the said Provinee of Cartago und



Costa Rica, but leave it to be done by the said
Licentiate Cavalldn % * and il vou shall hasve
made any discovery or settlement, vou shall leave it
in the state and condition it may be, without doing
more therein; and this yvou shall do and comply witl
under the penaltics imposed upon persots who do not
obev the commands of their King and natural Lord.™

Monsicur Poinearé, in the thicd Memorandum of Colom-
bia hereinbefore eited (No. 32), attaches little importance
to this Roval eédula; he savs that it shows that Costa
Rica hordered on the Provinece of Veragua and was dis-
tinguistied from it. but that the Provinee of Veragua was
distinet from the old dukedom " attached (ratiaché) to the
city of Natd,” and that just as it was defined by the Roval
cédula of 1337 it helonged jointly with the dukedorn itself
1o the Audicncia of Panama.

Scn then, if Costa Rica bordered on the Provinee of
Verugua and was distinguished therefrom, it is elear that
il was nob e Provinee of Veragna. The petition of Don
Rafacel Figuerola, giving expression to a personal desire,
was the same as the claim of Colomhia and was hased
upon the following svllogism: All Veragua constitutes one
entity and belongs to the Government of Tierra Firme:
the Dukedom of Veragua and Costa Rica are also Veragua
aund I am Governor of Tierra Firme: therefore place me
i1 possession of the Dukedom of Veragua and of Costa
Rica. DBut the King denied his petition, declaring that
Veragua and Costa Rica were two distinet provinees, with
different governmients and forbade his interference in
cither of them.

Substitute  the name of Colombia or Panama for
Figuerola, and that of the Arbitrator for Philip 11, and
the present confliet would be solved, without, however.
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denying to Panama her rights over the Province of Veragua
as differentiated from Costa Rica.

(¢ Vidzgues de Coronado (1562).

Cavallon having left to assume his office of Fiscal of
the Audiencia of the Confines, the latter appointed Juan
Vizquez de Coronado as Alcalde mayor of New Cartago
and Costa Rica, in the Roval provisidn of April 2, 1562
(Idoc. No. 49), and preseribed {or that office the same
conditions as were imposed on Cavallén when the latter
‘was given jurisdiction.”

H

Philip 11, well pleased with the great services of Vazquez
de Coronado, appointed him, by the Roval cédula of
April 8, 15605 (Doc. No. 52), Gorernor for the whole of his
fife of “the Province and territory of Costa Kicu,” with
all the necessary civil and eriminal jurisdiction.  On the
same date he also appointed him Governor of Nicaragua
for three vears, in order to facilitate the settlement of
Costa Rica, conferred upon him the title of Adelaniado of
Costa Rica, for himsell and his successors (Doc. No. 53),
and made him a grant of a square of land four leagues on
each side, wherever he might select them in the latter
province. Costa Rica, therefore, as may be scen, re-
mained constituted as such province and was to have its
own governor an office which was increased in impor-
tance through the fact that an Adclantade was going to be
the first to hold it.

The King instituted the province, provided, as stated,
with a governor, under the single name of Costa Rica,
and to it was given the same extension which was deter-
mined upon when it was allotted to Ortiz de Elgueta;
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this is shown by the Roval cédula of August 7, 1565 (Doc,
No. 54), directed to Coronado, which begins thus:

“T'o Juan Vazquez de Coronado, our Governor of
the Province of Nicaragua and Costa Rica, and
Adelantado of the said Province of Costa Rica: Hav-
ing been informed that between the said province of
Nicaragua aund that of Honduras and the Desaguadero
of Nicaragua, ou the side of (a la parte de) the cities of
Nombre de 1hos uand Panama, between the South Sea
il that of the North, lay the suid PROVINCE OF
COSTA RICA, and that there were therein many
Indians without light or knowledge of the faith, but
who have shown a great desire to accept our authority,
andd receive the Christian doetrine, the President and
Judges of our Royal Audiencia of the Confines vrdered
you and gave vou d cowmmissien 1n our name and that
vou should go and make settlements therein * *  *
and place under our Crown and Royal Lordship the
suid ¥ * % territory.”

And after stating what Coronado had done and that
he, the King, had directed “‘its consideration’ in the
Council of the Indies, he charged him that “* this territory
shall be settled and placed under good administration and
order,” for which purpose he gave te b the proper
instruction.

This Roval cédula is a repetition of the one directed
to Ortiz de Elgueta, and contains the same statement of
boundaries in almost the same language, but in this céduia
the expression ' the Province of Cosia Rica,”” 15 used con-
cretely, the direction given by the Audiencia of the Con-
fines to Coronado 1s confirmed and the work of exploration
and settlement already realized within those boundaries
is approved, and authorization is given for its conclusion
in the same way that it had been hegun,
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0 Perafdn de Ribera 1360,

Vazguez de Coronado having perished on his return
wovage to Americy, the King appointed Perafdn de Ribera
Governor of the Province of Costa Rica, by the Roval cédula
of July 19, 1506 (Doc. No. 30). This ¢édula, however,
does not indicate the boundaries of the territory, the same
having hecn already fixed; but it does state that the
governor shall exereise his office in the matters that 1t
has heen customary for the governors who have heen up
to this time m the said provinee to conduct.”

Perafdan de Ribera continued the work of his predeces-
sors, and presented to the King on July 28, 1571 Do
No. 58), a “Relation of the Provinee of Costa Rica,” in
which he gives a report of his journcys and ol the condi-
tion in which that province was found.  Wearied by his
tabors and broken down by his misfortunes and poverty,
lie resigned his government and left the provinee in 1573,

3 THE Provinen or CosTa RICA DEFINITIVELY OR-
GANIZED; GOVERNMENT OF ARTIEDA (15730

P

Cavalléon, Estrada Rivago, Vizquez de Coronadoe and
Perafiin de Ribera were the ones who by thoir conguests
andd establishments ereated, in fact, the Provinee of Costa
Kica and within the legal boundaries established by the
Crown, al the intiation of that work of discovery and
settlement, by the orders and tmstructions given to the
Yoalide yraver of Nicaragua, Ortiz de Elgueta.

Philip 1T, knowing the results of the work be had under-
taken, and considering  the general advantages to e
derived from those portions ol his dominions, was able
with full knowledyge of the matter to definitively constitute
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tae Provinee of Costa Rica and trace its houndaries with
certainty, as he did hy his Reoyal cédula dated at the
Fardo, December 1, 15373 (1oc. No. 62).

() Reyal Cédula of Philip J1, of Decomber 1, 1573,

This Royal cédula, issued after consultation with the
Counecil of the Indies, contains the capitulacién with Dicgo
de Artieda, to discover, settle and pactiy, at his own cost,
the Provinee of Costla Rica, for which purpose he was
granted the Government and Captainey-General of this
provinee for his own life and that of an heir, with a salary
of two thousand ducats.

The conditions under which he was to settle and govern
the provinee were minutely fixed, and its boundaries indi-
cated with great precision; he was also directed therein
1o take possession in the name of the King “of that which
pight not have heen appropriated.”

Twice are the boundaries fixed; the [irst time in great
itetadl, when the method to be pursucd in making the

s

discovery and settlement 1s preseribed; the second, in
more conclse terms, when the government is granted to
Articda.

[ this scecond description of the Provinee of Cosla Riva,
which Articda is aboul to discover, settle, pacify and
covern, the Roval eédula of 1573 says that it i

* rron the North Sea {o thal of the South i
catthede, aind, i longilnde from tie borders of Nicaragua,
g the side of Nicova, slratght jorward o the Valleys of
Chiriqui, us Jur as the Provinee of Veragua on the
oulls stde: agnd on thal of e north, Srom the months

the Desaguadera, adiicde iv on the side of Nicaragua,
st teviitory as dar as the Provinee of Veragna”’
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According to this demarcation, by virtue of the Royal
cédula of 1573, there was segregated from the Province of
Costa Rica its upper part, from the Desaguadero of
Nicaragua northward; with this part the Province of
Teguzgalpa (on the Mosquito Coast) was formed, and the
differentiation of the Provinces of Costa Rica and Veragua
was confirmed, thus leaving Costa Rica hetween Teguz-
galpa and Veragua.

(by Formation of the Provinee of Tegnzgalpa by qis segrogo-
Hon fromi the Provtnee of Costa Reca, prior o 1575,

Comparing the demarcation of.the Roval cédula of 1573
with the carlier demarcations of Costa Rica, it will he at
once observed in the deseription that part of those demar-
cations, “hetween the Provinee of Nicaragua and Hon-
duras and the Desaguadero of Nicaragua ™ was suppressed,
by which suppressed part it had been made to reach from
the latter as Tar as the River Grande and Cape Camardn.
The Roval cédula fixed as the northern boundary of the
Province of Costa Rica the Corregimicnto of Nicova and
the Desaguadero of Nicaragua.

By this adjustment tribute was paid to historical fact
and concession made to convenience in administration,
for although that portion was included in the demarcation
of Ortiz de Elgueta, those who, in accordance therewith
Cavallon, Estrada, Coronado and Ribera -made the
conquest and the establishments of Costa Rica, concen-
trated their undertakings between the Desaguadero and
the Provinece of Veragua, and the King acted with much
discernment in segregating the upper territory which, from
its geographical form and its distance from the capital,
presented great difficulties in the way of administration.
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This very segregation is the hest proof of the error of
Colombia’s counsel who located the little scrap e pefit
Lesnbean) called Costa Rica in the portion segregated, when
i fact the provinee of that name was definitively con-
<tituted at the time it Tost that portion.

The result of that Roval cédula of 1573 was the issuance
of that of February 10, 1576 {Doc. No. 65), by which
Phitip 11 created the Provinee of Tegusgalpa out of the
segregated territory, giving it by capitidacidn 1o Diego
Lopez for settlement and government 2 region “ which
comprises all the territory that is included [rom the mouth
of the Desagnadere on the north side as far as Cape
Ceopardi, in the same direction where the Province of
Honduras begins * % %7 (Doc. No. 234).

This territory bordering on flonduras and with Nica-
ragng was for o long time disputed by these Republies,
until s Majesty the King of Spali, as arbitrator, deeided
the boundary question hetween the two in his Award of
Drecember 23, 1906 (Doce. No. 337], fixing the point of the
divistonary line, for the part that belongs to cach, at Cape
Giractas a Dios.

tn that arbitration Don Francisco Sitvela defended
Honduras and Don Autonio Maura represented Nicaragiz.
These are the same two distinguished jurisconsults whe
have defended the rights of Colombia by maintaining that
fo lrer belonged all of the Veragua of the year 1537, and
aking that provinee reach s Tar as Cape Gracias o Dios.

However, in tie course of the argunient in that arbitral
nrovesding, botl agreed in disregarding the claims of
Colombia to the territory of Verwgua which bhegan at the
Desaguadero and which was called the Provinee ol

Tevuzealpa,
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Seftor Silvela alleges, as one of the principal bases of
the right of Honduras, the capitulacion of Artieda, of
December 1, 1573, saying distinctly: “THERE IS ONE
SINGULAR THING IN THIS CAPITULACION AND
THAT IS THE FIXING DEFINITIVELY OF THE
BOUNDARIES OF COSTA RICA.”  (Adlegato of Hon-
duras, 1903, p. 128.)

seflor Maura, in the Reply of Nicaragna, 1905, asserts
that the Cartago of Dicgo Gutiérrez’s capilulacion of 1540
was framed out of the remains of the break-up or division
of the ancient Provinece of Veragua (p. 1o9): that the
capitiglacion of Artieda, of 1573, clearly distinguished
Costa Rica from the Provinee of Nicaragua (p.o72); that
nothing is so conclusive as the ca pitulacion of Diego Lopez,
of 1576, in which there was included (in order to form the
Province of Teguzgalpa) all of the territory from the
Desaguadero to Cape Camardn (p. 73); and that neither
Honduras nor any one, casts doubt of the annexation to
Nicaragua of the sald coastal zone from the Desaguadero
or San Juan River toward the north or the northeast (p.77).

Costa Rica, then, can rely for support on the authority
of Senores Silvela and Maura, counsel for Colombia to
combat the following broad asscertion made by the latter
in her Sunnnary of Conclusions, presented to the President
of ‘the French Republic and subscribed hy Monsieur
Poincaré in Paris on July 4, rgoo:

“All the Provinece of Veraguu ought then te belong
to Colombia. From its origin the Province of Vera-
gua extended as far as Cape Gracias a Dies.  {Sce
the Royal cédula of March 2, 1537.) It has never
been divided.”

{Toute la Province de Veragua doit done appartenir
i la Colombie.  [3¢s Torigine, la Province de Vera-
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gua sest étendue jusqu’au cap de Gracias & Dios
(Voir Cédule Royale du 2 Mars 1537). FElle n'a
jamais été divisée.

(¢} Houndarics with the Province of Veragua,

The demarcation made to Ortiz de Elgueta (from the
boundary of the segregated territory with which Teguz-
galpa was formed) extended from sca to sea, “to the
side of {a la paric de) the citics of Nombre de Dios and
Panama.” ‘The Royal cédula of 1573 clearly fixed the
Province of Veragua as the end of Costa Riea, both on
the north and on the south; it did more, since it expressly
included within Costa Rica the Bocas del Drago on the
north, and on the south the Valleys of Chiriqui.

in prescribing the manner in which Articda was to
carry out his charge, he is told *“* * * and you shall
scttle in the Provinee of Costa Rica three cities, ¥ *  *
ome of which must be at the Port of Hecas def Tirage, which
is on the North Sea of said province.”

By this name of Bocas del Drago there was designated
the Bay of Almirante and the Lagoon of Chiriqui, into
which empties the Guaymi, San Diego or Cricamola River,
it being perfectly explained that its adjoining territories
were included in Costa Rica because they had been
traversed and conquered by the founders of this province,
with the approval and praise of the King. DLstrada
Ravago founded, in 1560, the city of Castillo de Austria
on the Bay of Almirante; Juan Vazquez de Coronado, in
1504, subjected all the tribes of Indians that occupied its
banks nearly as far as the Lscudo de Veragua; and
Perafan de Ribera traversed the same territories in 1570
and 1571,
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Diego de Articda always understood that they belonged
to his government, as 1s shown by lis deeds and his con-
muunications to the King, during the fourteen yvears in
which he had it in charge. The Roval cédula of %lwu t

*

30, 1576 ([Joc. No. 601, contains this phrase: St
heing very well known that the said Guaymi River and
Bocas det Drage and the Almirante Bav are the same
thing.””  The former, in fulfilment of the duty of Tounding
a city at Bocas del Drago, founded the one that he called

Ariicda on the banks of the Guaymi{ River, as is evi-
denced by the certificate of December 8. 1577 1Doc. No,
671 and afterwards he took possesston of the Vallev of
Guavmi, as is evidenced hy w certificate delivered by o
notary in March, 1578 (Doc. No. 68). In front of this
valley is the island called fscudo de Vieragiea. Fhe Ring
showed i his cédulas of June 3, 1530 (Doe. No. 69, that
he was mformed of and satisfied with the settlements
made by Artieda at Bocas del Drago.

After Artieda, the indication of Escudo de Veragua
was confirmed as the point of the divisionary line which
left within Costa Rica the lands adjoining the Bav of
Almirante and the Lagoon of Chiriqgui.

T'he Royal cédula of Philip 11T of May 31, 1600 {Doc
No. 71), directed to the Audicncia of Panamag, indicated
the Island of Hseudo de Veragua as the end or western
extremity of the warring Indian tribes of the Provinee of
Veragua. Inacertificate delivered by a notary on October
10, 1005 (Doe. No. 723, Don DHege de Sojo Lestifies that
by virtae of the commission given to him by Don Juan do
Ochin de Trillo, Governor and Caplain-General of Costa
Rica, and in the gane of the King, Tie Tounded the cits
of ~Nautiage do Talamanea and, he savs: he



% indicated for it and gave to it Tor juris-
diction 11 latitude all the territory and district which
therc is from the smnnnt of the Cordillera to the
North Sex, and in longitude from the River 7arin
and the ford that is crossed going from the said cirv
to the Provinee of Tariaca, all the territory that runs
to the cast, which iy the Yength of it as fur as the
Fscroo ve VEracUa, which s e end thal sesarales

eis Goversoment frow tal of Veragna”

The Provinee or region of Talamancea continucd  to
belong to Costa Rica during the whole of the Spanish
domination.

The Vallevs of Clivigui constitute that part of the
Province of Costa Rica which horders upon the Provinee
of Veragua, ou the Paecilic side. Colombia argues in her
Memoranda {Second, po 89, and Third, No. 47), that the
capitifacian of Artieda does not speak of the Vallevs of
Chiriqui as a foreign frontier with Veragua, but only as
designating a bearing, as though 1o sayv “in the dircetion
ol " thosc valleys.  But the text of the Roval cédula of
1573 does not admit of this interpretation, for, in stating
the longitude of the Provinee of Costa Rica, it savs
specifically, “from the borders of Nicaragua, on the side
ol Nicova, straightforwurd (derecho o) to the Vallevs of
Chiriqui, as fur ay the Provinee of Veragua, ou the south
side.” The direction was indicated by the South Scea,
that 1s the Pactfic Ocean; and in this direetion the Roval
cédula expressiv declared the right of Costa Rica 1o the
Vallevs of Chirigui.  TE it is claimed that those vallevs
only indicated a direction, the longitude of Costa Rica
may be continued still further bheyond them and its termi
nal exdended as far as the Provinee of Veragua, ™

Such a declaration ol right is nol stranwe, hastuuch os
Vizquez de Coronado and Perafin de Rabera had traversed
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and taken possession of the plaing or savannas of Chiriqui,
and had considered them to be within their jurisdietion.
Although Costa Rica had the right to the Valleys of
Chiriqui, the later governors tolerated the encroachments
of the Governors of Veragua as far as the Chirigui Viejo
River {old Chiriqui River—not to be confused with others
of the same name not having this qualification); and this
river was left as the divisionary line of Costa Rica, which
meant for that country a ltoss of ten leagues in a square.'

Exactly zos square leagues (1,872 square miles).  Hditor’s
note.



V.

THE QUESTION OF BOUNDARIES SETTLED BY THE
ROYAL CEDULA OF 1573 AND NOT BY THAT OF 1537.

(1) [MPORTANCE, CONFIRMATION AND SUBSISTENCE OF THE
Rovan Chipura or 1573,

The Roval cédula of Philip IT of December 1, 1573,
15 innuensely important hecause it setiled the question
of boundaries pending bhetween the Republics of Costa
Rica and Panama, as far as relates to Spanish colonial
law, for thercander the Province of Costa Rica was
definitively constituted and marked out; its legal existence
wil dehmitation, however, 1s denied by the Republic of
Panama, the successor to that of Colombia, on the assuinp-
tion that it helonged to the latter as an integral part of
the ancient Veragua,

Tt results from all that has been said in the FirsT Part
nf our opinion, that the Roval cédula of 1573 marked the
et of the historico-legal evolution of Veragua, from the
tune when the whole of the coast discovered by Columbus,
from Cape Honduras to the peint of San Blas, was under-
stood by that designation until it came Lo constitute three
distinet provinees: that of Veragna, properly so-called,
that of Costa Rica and that of Teguzgalpa. The differen-
tiation of the primnitive Veragua into two parts, the Ducal
Veragua ad the Roval Veragua, hegan by the creation of
the Dukedom of Veragua (1537) and the granting of the
captiniacion of DHego Gutiérrez (1540), the result of which
was the organization of two different provinees, in 1560:
{he Provinee of Veragua, under Francisco Vizquez and
the Province of Costa Rica under Cavallén.  The Royal
cedula of 1373 divides the latter into two parts: that which

{in3)
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is called Teguzgalpa and that properly denominated Costa
Rica, in which latter is included Bocuas del Drago and the
Valleys of Chiriqui, places hordering upon the Provinee
of Veragua.

The demarcation established 1 this Roval eédula of
1573 was confirmed: (1) by that of February 18, 1573
tDoc. No. 63}, which conferred upon Diego de Artieda
the title of Governor and Captain-General of Costa Rica,
and fixed at the same time the boundaries of his jurisdic-
o : {2) by the Roval eédula of December 29, 1593 (Doc.
No. 70l giving the govermuent of this provinee to Don
Fernando de Ta Cueva 7 as 1t was held by Bicgo de Artieda
Chirino;” and (3) hy the other Roval cédulas appointing
covernors and captain-generals, whio held the position
with the samne salary and within the same hounded
territory.

T'his demarcation is also confirmed by the [uets to which
we have referred relating Lo the houndaries, and many
acts of the Superior Governmient, of the Audicnreias and
of the governors, relating thereto way be cited, since it
was in force and subsisted until the end of the Spanish
domination.  Counsel for Colombia do not mention any
other Iegal demarcation as a substitute therelor, aside
fromr what they state in order to impugn it; but seck for
support in the Kecopilucion de Tndias and in the Royal
order of 1803,

(21 INEFFICACY AND ABROGATION 01 THE RovaL cibuna
OrF 1537.
ColomDbia concentrates all lier Torees in support of the

proposition that the question of boundaries with Costa
Rica was seltled by the Royal cédula of Carlos V, of
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Marel 2, 1537, which placed under the administration of
Tierra Firmne [Castilla del Orod all that was left of Veragua
after taking away the twenty-five leagues for the dukedom.

This means that from Colombia’s viewpoint there is no
question of boundaries with Costa Rica; rather 35 i a
question of 7 to e or wot to he,” involving the very exist-
ence of the fatter as a nation, for Colombia believes that
Costa Riea had no legal existence as a Spanish province
atd that lier territory belonged to that of Tierra TFirme,
as did all of Roval Veragua,

Bearing in mind that Carlos V, by this Royal cédula,
provided that Reoval Veragua should be kept under
the Government ol Tierra Firme whilst he might deem
it desirables it will he casy to understand its ineflicacy
against later dispositions of the Crown, since in issuing
them it was not infringed.

Bul il there 15 any desire Lo keep it alive, forgetting
its conditional character, 1t must be sald that it was
repeatedly abrogated, whenever, indeed, the Sovereign
made divisions of the territory of Veragua and created
different eovernments from that of Tierra IFirme, and also
whenever he conlinued these ehanges.

Thiws, the Roval e¢dula of March 2, 1537, was abrogated:

i. By the Roval eédulas of November 29, and Decenmber
10, 1540 [Doe. Nos. 18 and 19), miving under capitulacidn
to Diego Gutidérrez the Provinee of Cartago and appointing
himt the Governor thereol'; that of January 11, 1541 (Doc.
No. zo), directing all the governors of the Indies to respect
the boundaries of this Government, and that of February
22, 1549 (Doc. No. 30}, giving the title of Governor to
Iérez de Cabrera, as successor 1o Gutiérrez.

o By the Roval eédula of December 13, 1559 (Ioc.
Nowo3gl establishing the demarcation which was given
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Lo Ortiz de Elgueta; that of February 23, 1560(Doc.
No. 37), ordering the Audiencia of Guatemala to respect
it; that of February 5, 1501 (Doce. Noo 42), revoking the
commission given to Ortiz and turning it over on the samce
terms to Cavallon, and that of August 1, ol the same year
(Ddoc. No. 473, confirming the appointment of Alcalde
mayor given by the Audiencia o Cavallon whose acts of
settlement and those of his deputy Ravage were approved.

3. By the Roval cédula of July 18, 13560 (IHoc. No. 39),
which divided Veragua into two parts, one allotted to
Ortiz de Eleucta and the other to Francisco Vizquez;
that of August 2o of the same year (Doce. Noo 40) appoint-
ing Francisco Vazquez Governor and Captain-General of
{he Provinee of Veragua; and that of August g, 1561
(Doe, Na. 48) denving the claiws of Figuerola, by right of
his office of Govertor of Tierra Finmme and by order of
the Viceroy of Peru, to goveru and settle the Provinee of
Veragua and that of Costa Rica, because these were under
the respective charges of Afonso Vizquez and Cavallin
a most tmportant cédula, therefore, inasmuch as those
claimns were the zame as those now made by Colombia and
Panama.

4. By the Royal cédula of Apsil 8, 1505 (Doc. No. 53,
appointing Vazquez de Coronado Governor and Captaiu-
Creneral of Costa Rica; and by that of August 7, lollowing
(Doc. No. 54), describing the provinee under his conunand
in the same manner as i the commission given to Ortiz
de Blgueta.

5. By the Royal cédula of December 1, 15735 (Doc.
No. 62}, approving the capififacion of Diego de Articda,
by which Teguzgalpa was segregated from the Provinee of
Costa Rica and the houndarics of the latter fixed with that
of Veragua; that ol February 18, 1574 (Doc. No. 63),
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conferring upon him the title of Governor and Captain-
General of Costa Rica, with that demarcation; that of
February 10, 1576 [1Yoc. No. 651, creating the Provinee of
Teguzgalpa; that of August 30 of the same vear {Deoc,
No. 66), defining the bhoundaries of Costa Rica hy Bocas
del Drago; and that of June 3, 1580 (Doc. No. 69), ap-
proving the conduct of Thego de Artieda in respeet to the
settlements he made within the limits of Lis jurisdiction.

6. By the Royal cédula of December 29, 1393 (Do,
No. 70), granting to Dlon Fernando de la Cueva the
Government of Costa Rica as it iad been heid by Dicgo
de Artieda; the appointment of the later governors of
Costa Rica and the disposition concerning the adjacent
audiencias, of which we will speak later,

There can not, then, be the slightest doubt that the
Provinee of Costa Rica was legally constituted and
marked out by the Roval eédula of Philip IT, of 1573, and
not by that of Carlos V, of 1537, which was incffectunal in
itsell and the subjeet of so many abrogations.




PART SECOND

THE RECOPILACION DE INDIAS RESPECTED AND
CONFIRMED THE EXISTENCLE AND DEMARCATION
OF COSTA RICA,

I. THE RECOPILACION DE INDIAS AND I'fS ABRO-

(1)

{2}

GATIVE FORCE.

THE ARGUMENT 01 COLOMBIA,

CiaNERAL CONSIiDERATION CONCERNING THE Ri-
COPILACION DI INDIAS anD How I1s Taws
Resprer axn CONFIRM THIE EXTSTENCE AND
DrMArRcaTION OF Costa Rica.

[, THEE DEMARCATION OF THE AUDIENCIAS,

1)

{z2)

IMPORTFANCE OF THE AUDIENCIAS IN T Gov
ERNMENT OF THE INDIKS,

HISTORY OF THE AUDIENCIAS O PaNanxa aND
GUATEMALAN.

(1) COMPARISON BITwWEEN Laws 4 AND 6 or TrrLy

15, Boox I1, Warcn Treat or Tiise Auni-
ENCIAS.

(1) INTERPRETATION OF Law 4, WHAT WiERE Cas-

TILLA DEL ORrRO, NaTA AND THE GOVERNMENT
or VEracua, Wnicn Wireg INcLUbep by
THAT Law IN THE AUDIENCIA OF PANAMA.

{5) INTERPRITATION OF Law 0; T OMISSION oF

AR NAME oF CosTa Rica oF NO TMPORTARNCE
IN TREATING OF CHIT AUDIRNCIA or GUATE-
MALA.

[
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Hl. COSTA RICA WAS EXPRESSLY RECOGNIZED BY
THE RECOPILACION A3 A PROVINCE OF THI
AUDIENCIA OFF GUATEMALA OF THE VICE-
ROYALTY OF MEXICO.

(1) Taw 1, Trrei 2, Book V, or tii RECOPILACION
Its IMPORTANCE.

(2) THIS Law 18 A RESULTANT OF T1E HISTORY OF
Costa Rica, WHICH ALwavs Dernsorn Epon
THE AUDIENCIA OF (GUATEMALA

(a) Frow the Creation of thal Nudicncia to 1503,
(b)Y Frow ils Re-establisivment (1568) down to e
Promulgativn of the Recopilacidn {1650).

IV. INTERPRETATION OF LAW 9, TITL.E 1, BOOK V¥,
DECLARING THAT THE WHOLL OF THE PROV-

INCE OF VERAGUA I§ UNDER THLE GOVERN-
MENT OF TIERRA FIRME.
(1) Tis wHOLE PROVINCE OF VERAGUA CANNOT
BE REFERRED TO AS BEING THE VERAGUA OF

1537.

(2) Nor 18 THE HVYPOTHESIS ADMISSIBLE  TIIAT
VERAGUA 18 A Major axp Cosra Rica a
MINOR PROVINCE,

{3) EXPLANATION OF THIS LAW, BY MAKING IT REFER
TO THE PROVINCE EMANATING FROM TN
DUKEDOM.

{4) CasE or SUpPPOSED CONTRADICTION UF THIS [Aaw
WITH ()THERS.
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V. VALIDITY OF THE ROYAL CEDULAS WHICH ARE
DEMARCATORY ACCORDING TO THE RECOPI-
LACION.

(1) PRINCIPLES ESTADBLISIIED BY THIEE RECOPILACTON
v RuGarp 1To 1 VALIDITY OF THE Roval
CepuLas PRIOR AND SUBSEQUENT THERETO.

i2v Lecarrry oF TERrITORIAL [DIVISION AND THE
BoUNDARIES OF DISTRICTS.

i3F SPECIAL CONSIDERATION OF THE CAPITULACIONES !

(a) Juridicad Characier of the Capitelaciones;

ihy Tl Capitulactones i the light of boole o of
e Recoptlacion;,

(¢ Cupitiluciones Originating the Provivees  of
Veragua wnd Costa Rica,

Ly Uniareran Aors oF e CROwN IN THIE UN-
QUESTIONABLE ENERCISE OF SOVEREIGNTY AN}
Prenes o rin GovErNors.  Fivan DEDGC-
TIONS.
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THE RECOPILACION DE INDIAS AND ITS ABRO-
GATIVE IFORCE.

(1) T ARGUMENT 0OF COLOMBIA.

It scems impossible, after what we have said with
respeet to the inefficacy of the Roval cédula of March
2, 1337, and ils numerous abrogalions (especially by
that of 1573), that Colombia could have maintained the
subsistence of the former in contravention of the legal
privciple that ““the later law abrogates the prior ones.”
But she did; because, relving on this sane principle,
she gives it as her understanding that the KRecopilacidin
de Tndias re-established the cédula of 1537 and repealed
all the dispositions that had abrogated it

Sefior Silvela and Monsicur Poincaré, in their briefs
in defense of Colombia, rely upon the Roval eédula of
Carlos IT, of May 18, 1680 (Doc. No. g1), which sance-
tioned the Recopilacion, and which was published at the
beginning of it, when they make the assertion that this
code  a summary ol all the Royal dispositions which
constituted the system of government lor the dominions
of Spain beyvond the seas  abrogated everything that was
not included within it, hecause the King said, it 15 our
will that from now forward they shall not have any
authority whatever.”

Sefior Maura in his opinion cmbodied in the defense
of Colombia, formulates *the svothetical idea,” of the
litigation, saving that nonc of the documents prior to the
Royal cédula of May 18, 1680, can be taken into considera-
tion, except uuder the condition that they be submilted
to the obligatory force ol the compiled laws, whiclt in
every case must prevail over contrary disposition; and

(62
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alter adding that this principle greatly simplifies the

litigation, he goes on to show that the Compilation of the

Tavws of the Indies was not a mere collection but a real

hody ol Taws in which was reenacted all the preceding

levisation, with the repeal thereby of whatever was not
nrctuded, as was done in the * Fuero fusgo” (ancient laws
by the Gothic Kings), the ¥ Fuere Viejo” (ancient laws;,
the “Nicte Partidas” the laws of Castile compiled by King

Allonso the Tenth) and the statutory compilations of

Aragdn, Calulonia, Navarre and Majorea.

Starting from this basis, counsel for Colombia deny the
existence of the Provinee of Costa Rica, on the ground
that they do not find it mentioned in the laws fixing
denzareations of audicucias; they merge it in the Provinee
of Veragoa, and pat the latter back under the Roval
cédula of 1537 because they find the latter cited in one
ol the luws, and, finaily, take fror the Royal eédulas that
fix houndaries all of their anthority, because they do not
find them converted into laws,

(2] GVHENERAL CONSIDIRATION CONCERNING THE RECOPILA-
CION e INDIAS AND HOW ITS LAWS RESPECT AND
CONTIRM TI1 EXISTENCE AND DEMARCATION OF
Costa Ricy,

The Recopilacian of the Taws of the Indies was not,
in [act, o collection (reperiorio or vépertoire) compiled with
the single purpose of facilitating a knowledge of the old
dispositions; neither was it a code in the scientific aceepta-
tion of that word; that is a codrdinate grouping of a
particular system of Jaws under one common prineiple of
unity, formulated once for all and without continuous
references to ancient laws Turther than may be inspired
thiereby.

The Kecopilacion de Indias was, like all compilations,
a colleetion of the laws of various periods. “T'he texts of
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these laws were reproduced, in whole, or part, or in modi-
fied Torm, the chronological sequence of some having been
changed lor greater convenicencee, and the citation of its
origin or source having been inserted at the head, or on
the margin, of cach; and it is clear that it may be com-
pared, in this respect, with other compilations which were
iade in Spain, with the exception of Nicie Purtidas, which
possessed the characteristics of a code.

It is certain that the Kecopilucidn Jo Tudivs did have
abrogative foree; not absolute, however, as the counsel for
Colombia assert, but {{ited, as was clearlv expressed in
said Royal cédula of Carlos I, of May 18, 1680, the
latter part of which counsel persistently omit.  This Royal
cédula, after dirceting that the Laws of the Recopilacion
shall control, spectlically states,

CEF *leaving in their foree and vigor the Cédulas
and Ordinances given to our Roval Audiencias, i so
[ar as they are not contrary to the Laws herein.”

And in various texts ol the Recopilacién the subsistence
of prior dispositions is declared, always, of course, under
the condition that they are not contrary to the said laws.

Therefore, the Laws of the Recopilucién respect and
confirm the existenee of the Provinee of Costa Rica, since,
[ar from suppressing it, they expressly recognized it; they
respect und confirm alse the houndaries which it then had,
as they did not modify the demarcation of audiencias,
and the law concerning the boundaries of governments
deelares in force the existing legal situation.

In the development of this thesis, we will take up all
the questions which have been the subject of controversy
and relate to the Recopilacidn de Indias, expounding them
in the order which we consider most desirable for clearness
i the demonstration.
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THE DEMARCATION QF THLE AUDIENCIAS,

{1} TMPORTANCE OF THE AUDIENCIAS IN THL GOVERN-
MENT orF 1 Inpres,

Carlos V divided the government of the American
territories into two great vicerovalties, that of New Spain
{Mexico) and that of Peru: he subdivided the former
into the four audicneias, of Santo Domingo, Nexico,
Guatemala and Guadalajara, which lie ereated; and the
second into the three andioncias of Panama, Lima and
Santa Fe, which he also crcated. The number of the
audieneias in Peru wus locereased by Philip If, with the
addition of those of Charcas and Quite, by Philip 111
with that of Chile, and, by Philip IV, with that of Bucnos
Aldres.

This division of territory into andicncias was not nerely
judicial, hut of a general character and adimirably adunted.
Fach audiencia had under its charee, hesides the aduin-
istration ol justice, the entire civil and even military
covernment of the provinees included in its district,

Taw 1, title 15, hook IT (Doc. No. toz), of the Kecopiiu-
cigir, states that in all the territory that had been dis-
covered up to that time in the Kingdoms and Scignories
of the Indies, there were founded fwelve audiencias and
Roval chancelleries (the eleven mentioned and that of
Manila), “* " % in order that our vassals mav haeve
tese who may geocri and rde them in peace and with
justice; awd whereas 1heir districts have heen divided
imto Governments, Corregiicintos and Healdios naveres
® % # ywhich are subordinate to the Roval Audicncias

4 FIE TR
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And in this soe title the boundarices of the district of
cach one of them arc indicated.

The fact, therefore, that a provinee belonged to o
particular audiencia, not only signiticd that it depended
upon it judicially, but also Tor civil government,

(2} HISTORY OF T1 AUDIENCIAS OF Pasasrs asn Grar
MATAL

Colombia, starting out with the theory (hat she is the
lleir of the whole of the territory which was under the
Audiencia of Panama talso callied Tierra Firmed makes
every effort to prove that the Recoprifocsdn, in ncludinge
all of the Province of Veragua in the Government of
Tierra Firne -according (o the Roval eédula of 1537
also included the territory of Costa Rica by reason of ity
beiny comprehended in the Verngua of that epoch. Leay-
ing Gl later the interpretation of the iy which especialiy
refers Lo the Provinee of Veragna, and which, as we <hall
seo, is the provinee that arose ont of the dukedom, Tet
s now examine the laws that treal ol the demarcation
of the Audiencias of Panan and Guatemala, Dot hefore
doing so, the history of those two audiencias shonkd e
briefly related because it 1s quite complicited, wud also
beecause it will tene to dissipate another of the cquiveques
of which Colomibia has made use m her quibbling; to wit,
that the Audiencia of Dancn was a very different thing,
aceording to whether 10 i taken as existing alone fu that
part of America, or i1 co-existence with that of Guatemala,

The Audiencia of Naile Domingo ol the Island of
Espafiola was founded in 1526, the first of those estab-
lished in the Indies, and it had uncder its jurisdiction,
besides, the slands ol the Sea of the Antlles, the terri-
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tories on the coast discovered by Columbus durmy s
Tust vovage, to which were given the name of Veragua,
ane the rest which were discovered on the [sthmius and
in southern America.

But at the same tinie tiat the conguest and government
of Veragua was being organized under Felipe Gutiérrez
and the Dukedom of Veragua created  and perhaps with
the latter ereation i view  the establishment of another
atdicncia was under way; to this was given the name ol
Danama in Tierra Firtne. We dnfer this [row Taw 4,
title 15, hook L, of the Recopilacidn (Dac. Noo 1001,
referring to this audiencia, which cites as the origin thereof
the Roval cédula of February 3o, 1535, ssued two months
after the approval of the capiiniacion with Fehpe
Cutiérrez, and that of March 2, 1537 that 1s, when this
capitulacien was revoked, the existence of the dukedom
(ereated in the same vear) was ratified, and it was declared
that the rest of Veragua would he understood to he wnder
the Government of the Province of Therra Firme, called
Castilla del Oro, until the Crown should otlierwise provide,

The Audiencia of Panama, which was constituted by
thie Roval cédula and ordinances of February 20, 1333
{Doc. No. 141, comprised within its district

“the Provinee of Tierra Firme, called Castilla del
Oro, and Provinees ol the Rio de 1o Dhita and the
Strait of Magellan, and New Toledo and New Castile,
called Pern. and River San Juan, Nicaragita and
Cavtagena and [hdkedon of Zorobard, and wlhatever
slands and provinees there niight bhe hoth on the
South Sea as well as on the North Sea,”

In view of the impossibility of governmg sueh an
cnormous tervitory  (Central and Souath Ameriea), and
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after the death ol Plzarro in Peru and of Alvarado in
New Spain, Carlos Vo divided it in his Ordinances ol
Barcelona, November 20, 1542 (Doe. Noo 20), catled the
“New Laws”
Indies,” by suppressing the Audicneia of Pananm, creat-
ing the Vicerovally of Perv with an audiencia in Lima
and directing another audiencia to he estabiished T within

and aiso ' Laws of Reformtion of the

the confines of Guatemala and Nicaragua ™ % 77 which
“shall have under its churge the govermment oi said
provinces and adjacent regions.”

By the Roval cédula of September 13, 1543 [Doc No.
27), this latter audicncta was 111 fact ereated, wind denoni-
nated the Audiencia of the Configes tof the confines, or
Borders, of Guatenmalal, comprising within ity district the
provinces of Guatemala, Nicaragua, Chiapa, Yocatdu,
Cozumel, Higueras, Cape Honduras &% % % and all
other provinees and islands that there may be on the
coast and in the region of the satd provinees as {fov as the
Provinee of Tierra Firme called Castilla del Ovo, tnchusive )
that is to say, the whole of Central America, mcluding
Veragua, although it was not mentioned.  ‘This andiencia
was first installed in the ity of Graclas a Pios (r534) and
alterwards transferred to that of santiago de los Cebal-
leros de Gualeniala (15305, and from which 10 was given
the latter name.

But in moviug from one capital to another, 16 distiiet
was reduced.  Castille def Oro was lost to il conses
quence ol the reform made in the Audicneia of Lima
whereby a part of the latter was taken away to form the
Audicnetn of Santa Fe de Bogotd in the New Kingdom of
Granada, in obedience to the Roval oédula of June iy,
1549.  And there is not the slightest doubt bhut that Cas-
tilla del OUro was separated from the Audicucia of the
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Confines, or Guatemala, and therefore from Veragua, Tor
the Royal cédula of Carlos V, of Mayv 2, 1550 (1o, No.
133), which is Taw 7, title 1, hook V. of the Necopilaciin
de Tudias, specilically savs:

“We command that the Provinee of Tierra Firme,
alled Castilla del Ovo, shall belone to the Proviuces of
Lo and not 1o those of New Spain (Mexico).”

Abuses committed by the Audicncie of the Confines,
or Guatemala, and the convenicnce of hetier serviee,
led to its transformation into the A adicicia of Panana,
upon the territorial bhasis of that of Guatemala, with
important modifications, however, by the Royal eédula of
Philip 11, of September 8, 1503 (Doe. No. s0); and its
headquarters were transferred to the city of Panama.
The audicncia lost, wecording to that cédula, the Provinee
of Guatemala and otlier territorics in the north, and was
given for a boundary the Guil of Fonseea, exelusive, and
the Ulhia River, and it gained the Provinee of Castilla del
Oro as far as the Darién River, exclusive.

The Vieeroy and the Andiencia of New Spain (Mexico)
stated to the King, on Iebrnary 26, 1504, the defects in
this reform, and hegged that the Audiencia of Gruatemala
might be re-established; this petition was  granted in
January, 1367, and that andencia replaced 1 the condition
it was prior to 1563, The Royal eédula of June 28, 1568
(Doc. No. 357), expressly designated as integral parts
thereof, the Provinees of Guatemala, Chiapa, Higueras,
Verapaz, Cape TTonduras, and Nicaragua % % % gid
whatever other islands and provinees there may he on the
coast and in the region of the said provinees, as far as the
Provinee of Nicaragua.”  This audiencia was avain in-
stalled iu the city of Santiago de los Caballeros on Muarch
3. 1550,

g =i
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The Audiencia of FMunama, however, did not disappear;
ihere remained within it, in 1570, Tierra Firme and the
Province of Veragua, which had been constituted in 1300,
but not that of Costa Rica, which was contiguous with the
Provinee of Nicaragua.

The Audicncia of (ralesiale continued thereafter as
a dependency of the Viceroyally of Mexico, whilst that of
Danama, alter the re-establishment of the latter, belonged
to the Vicerovalty of Peru, and they were, respectively,
the extremes and frontiers of the two viceroyaltics,

(3) ComparisoN BrrweeN Laws 4 anp 6, or TrrLe 1s.
Boor IT, WnicH TREAT OF TIHESE AUDIENCIAS.

Law 4, title 135, book II {(Doc. No. 106), of the Kecopi-
lacién de Indias (according to the Royal cédulas which it
cites with others as complements thercof, and to what was
provided by Philip IV in the same Recopilacion), desig-
nates in the following manner the district of the Audicnei
of Panania:

“Tt shall have for district the Provinee of Castilla
del Oro, as far as Puertobelo and ity territory; the
city of Natd and its territorv; the Government of
Veragua; and, upon the South Sea, toward Peru, as
far as the Port Bucnaventura, exclusive; and from
Tuertobelo toward Cartagena, 1o the River Darién,
exclusive, with the Gull of Urabd and Tierra Firme

- £ e o0

And in Oxing the boundarics of this district, it says:

ek FF hprdering on the cast and south upon
the Audiencias of the New Kingdom of Granada and
San Francisco de Quito; on the west with that of
Santiago de Guatemala; and upon the North and
South, upon the two seas of the North and Sonth.”™
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Law 6 of the same title and hool (Doe. Noo 1o7), ol the
Recopilaciin {according to the oédulas mentioned, which
it cites with otlier complementary cédulas, and to what
was provided hy Philip IV}, established the district of the
Audiencia of Guatemala, as follows:

“ Tt shall have for its disirict the said Provinee of
Guatemala, and those of Nicaragua, Chiapa, Tigneras,
Cape Hondaras, Verapaz and Soconusco, witle (he
islands of the coast.”

And it adds:
- hordering on the Fast upon the Audi-
encia of Tierra Firale, on the West, upon that of New
Gralicia, and upon the Jatter and the North Sea, on
the North, and, ou the South, upon the Soutl Sea.”

The first thing that is noted in comparing these two
laws is that no geographical dividing line is designated
between the Audiencia of Guatemaia and that of Danama.
They only state that one begins where the other ends:
therefore they do not settle the guestion of houndaries
hetween the Provinees of Costa Riea and Veragua,

But from the enumeration made by these two laws of
the provincees which are comprised in cach of these audi-
cncias counsel for Colombia deduce that the territory of
Costa Rica was included in the Audiencia of Panama,
hecause this province does not appear to he mentioned hy
Law 6 as among those of the Audiencia of Guatemala,
whereas Law 4 expressly includes the Government of
Veragua in that of Panama.

Let us see in the fivst place how far Law 4 goes with
regard to the explicit inclusion, that being the affirmative
part of the argument.  We shall see later what may e
the effect of the omission of (e name in Low 6,
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{4) INTERPRETATION OF Law 4; Wiar WoRRE CASTILLA
DEL OrRO, NaTA AND THE GOVERNMENT OF VERAGUA,
WHicH WeEeR INcLenibd ny THar Law ix Tab
AuniENcia o Panana,

Law 4 begins the description of the Audicncia of Panaina
with the Provinee of Castilia del Oro, from Portobelo as
far as the Darién River, exclusive.  This proviiee which,
in some demarcations, appears as the extreme lmit ol
Royal Veragua, was included in the Audiencia of the
Confines, or Guatemala, on the creation ol the latter n
1543; but the Royal eédula of May 2, 1550, directed that
it should belong to the Vicerovalty of Peru, and not to
that of New Spain (Mexico). It returned to the Audi-
encia of the Confiies when it was trausferred to Panama,
in 1563, and remained in that of Panama when the latter
was dismembered by the re-establishment of the Audi-
cncia of Guatemala, in 1568; and in the Audiencia of
Panama it was retained by the Recopilacidn de fudias.
T'hese fluctuations reveal the Taect that 1L was an inter-
mediate provinee between the Viecrovaltics of Mexico
and Peru, in which the jurisdiction of the latter prevailed.

In the direction of New Spain, Law 4, focates the eity
of Natd and its territory after Castilla del Oro, and lastly
the Govermment ol Feragua., Counsel for Colombiu, con-
tinuing to juggle with the cquivogue involving this name,
understand that this Government of Veragua was the
Royal Veragua, in which Costa Rica was included, and
not. the Ducal Veragua, [or the latter has been added to
the city and territory of Nuid.

To dissipate this crroneous interpretation, it is enough
to refer to what we have said in Part Firsr, concerning
the transformation of the Dukedom uto the Provinee of



i

Veragua.  When the dukedom was suppressed it was not
added to Nand, bat the residents of that city were author-
1zed Lo go into that country for conguest and settlement ;
and i was by virtue of that anthority that Francisco
Vizquez went there with his men; he it was whom the
Crown appointed, soon afterwards, Governor of the
provinee that was then Ieft delinitively constituted {1560)
nnder the name of Veragua (Ducal Veragua); and this is
the Government to which Law 4 alludes, after speaking
of the city of Natd and its territory.

Nala, from its origin, in 1520, alwavs helonged to the
jurisdiction of Panama (Provinee and Audiencia), and
was administered by an cVicalde mayor appointed by the
Gavernor or President of the Audieneia of Tierra Firme.
The Provinee of Veragua, which was formed from the
duakedom, was ratsed Lo the status of o government and
captainey-general, which office was provided for by the
Kiug himscll, it having by reason of its class and salary a
higher rank than that of alcalde.  Tfar from the Provinee
ol Veragua being united, or subordinated to the city of
Natd, the residents of the latier were the ones who, tired
ol their wlvaldes nnarores, petitioned for the aggregation of
their city to that provinee; but without success.

Hoocanmot, therelore, be successfully maintained that
the Prukedom of Verngna was comprised in Natd, in

4

order, Iafer, o inelude Costa Rica in the © Government
of Vervgna” The farthest counsel for Colombix can
Lo ds Lo constder the two Veraguas  ducal and roval-

nnder this denomination. But to this is opposed the
history of the Tormation of the two provinces of Veragua
and Coste Rica, the fact of therr existenee at the time the
Necapilac i was made, andd the pravisions of that Com-
pilation, 1 ity Law 1, tite 2, book V {Doc. No. 136),
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entitled, “de provisidin dv oficios” provisions for appoint-
ments to office’, under which there was reserved to the
King the right to 1ill the office of Governor and Captain-
General ol ilic Provinee ol Urragea (with a salary of one
thousand pesos), which s “in our Roval Audiencia of
Pannama,” of Prre, and that of the Governor and Captain-
General of the Provinee of Coshy Rice twith a salary of
(o thousmnd ducats), which 1s 7in our Roval Audiencia
ol Gaatemeala,”” of Npw Sprain.

In deferenice to this Taw, promualeated in the tne of
Carlos 1L when the Recopilacion was compiled, it is not
possible Lo interpret the " Govermment of Veragua' Dy
merging therein the Provinee of Costa Ricw.

(3) INTERPRETATION oFf Taw 6. TIE OMISSION OF P
NAME OF CosTa RICA OF NO IDNMPORTANCE IN TREAT-
ING OF THE AUDIENCIA OF (GUATEMALA,

It 15 clearly established from what we have just said,
that the Government of Costa Rica was included in the
Audiencia of Guatcmala, since it wus so expressed in the
Recopifacian itself, and 1t was a thing distinet from the
Government of Veraerg, with which the demarcation of
the Audicnein of Panama cucds, as stated Dy Law .

The deseription made by Law 6 of the Audiencia of
Guatenala is less detailed, doubtless heeanse those who
prepared the Necoprlfacidn did not cousider it necessary,
atder having specifically procided, in Law g, that the
Alicneia of Panama ferpiinated with the Government of
Veragua, deeming it suflicient to alling that the Audicncia
of Guatcemala hordered with it on the cast, The omission
of the name of Costae Rica 1s explamed also by the fact
that instead of writing an entirely new law, they ook
tor a text that of the Roval cédula of June 23, 1568,
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which, with sonie corrections, they inserted in the RNecopi-
facidn.  And as the main object of this Royal cédula was
the advantage of leaving well determined the northern
part, which. upon the re-establishment of the Audiencia
of Guatemala, was united (o that audiencia, no description
was made ol the lower part, which had always belonged
to the Audiencia of the Conlines, for it was not the subject
of doubt.

But, although Costa Rica was not named in said Royal
cCdula, i was comprehended within the clause, <% % #
and whatever other istands and provinces there may be
on the coast and in the region of the said provinees,”
among which wis mentioned  that of Nicaragua, In
ordering the promudgation of the " New Taws' of 1542,
which ercated the Audiencia of the Contines (of Guate-
mala and Nicaragun), it was provided that it should have
under its clharge % % % the government of the said
provinee aied aducen! regions,” a phrase similar to that
employed in the re-establishment of that Audiencia, in
1508, under the denomination of © Guatemala.”

The Audicnciz of Guatemala having heen re-established,
that of Panmma was advised, Dy Royal cédula of August
1z, 1571 {Doe. Noo 3g), that it must no longer concern
itsell with the alfuirs of the former, while the Royal cédula
of Fuly 17, 1572 (Doc. No. 61}, bestowed upon  the
Audieneia of Guatemala jurisdiction over the affairs of
the Provinces of Nicaragua and Costa Riea.

The affairs of Costa Rica continued to be dependent
upon the Audiencia of Guatemala when the Recopilucién
de Irdias was published in 1680; and counsel for Colombia
resort to e arguient that ceven if Costa Rica had existed
fecally as a provinee, the owission of its name in the laws
of demarcation of the contiguous audiencias signified its
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suppression, and that the Recopiluciin de fndias thus
abrogated the prior Roval eldulas relating to it.

But, although Law 6 docs not mention the Province of
Costa Riva, iU inchrdes 14 beiween Nicaragua and the
divisionary line of the district of the Audicncia of Guate-
mala, unless 1t be assumied, as Colombia does assume,
that the Govermuent of Veragua, of the Audiencia of
Panama, reached as far as Nicaragua,  But having proved
that that Government did not juchude Costa Riea, which
was recognized hy the Recoprlacidn as a provinee belonging
to the Audienein of Guuatemaln, 1t must he agreed that
Costa Rica was nol suppressed by Law o, alihough it
wes 1oL expressly mentioned thereln.

To the foregoing we st add that the laws of demarca-
tion of audicncius are not uvs of ereation and suppression
ol component provinees of their respective districts, but
of differentintion of one distriet [rom another, Tor the
purpose of establishing the external boundaries of the
territorial jurisdictions of those audicnetus.

Whatever subtletics counsel Tor Colonibia may appeal
ioin order to show that the Provinee of Costa Rica came
to an end with the publication of the Recopilacion de
Tidias, their purpose canuot succeed in the face ol the
decisive reason that the atter expressly recognizes it and
its author provided for its needs as sucly provinee.
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